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Preface

The Global oil and gas tax guide summarizes the oil and gas corporate 
tax regimes in 86 countries and also provides a directory of EY oil 
and gas tax and legal contacts. The content is based on information 
current to 1 January 2018, unless otherwise indicated in the text of 
the chapter.

Tax information
This publication should not be regarded as offering a complete 
explanation of the tax matters referred to and is subject to changes 
in the law and other applicable rules. Local publications of a more 
detailed nature are frequently available, and readers are advised to 
consult their local EY professionals for more information.

EY Global oil and gas tax guide is part of a suite of tax guides, 
including the Worldwide Corporate Tax Guide, the Worldwide 
Personal Tax Guide, the Worldwide VAT, GST and Sales Tax Guide, the 
International Estate and Inheritance Tax Guide, the Transfer Pricing 
Global Reference Guide, the Worldwide R&D Incentives Reference 
Guide and the Worldwide Cloud Computing Tax Guide.

Each represents thousands of hours of tax research. They are 
available free online along with timely Global Tax Alerts and other 
great publications on ey.com or in our EY Global Tax Guides app for 
tablets. Further information concerning EY oil and gas services may 
be found at ey.com/oilandgas.

EY Law
EY Law has the necessary capabilities to assist companies throughout 
the industry value chain based on a cross-discipline approach and the 
culture of client service.

We advise on all legal and regulatory, risk management, enforcement 
and compliance issues across multiple jurisdictions.

Directory
Office addresses, telephone numbers and fax numbers, as well as 
names and email addresses of oil and gas tax contacts, are provided 
for the EY member firms in each country. The listing for each tax 
contact includes a direct-dial office telephone number, if available.

Oil and gas law contacts for the EY member firms are also included at 
the back of this publication.

The international telephone country code is listed in each country 
heading. Telephone and fax numbers are presented with the city or 
area code and without the domestic prefix (1, 9 or 0) sometimes 
used within a country.

EY  
June 2018
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Tax regime definitions

Concession
Under a concession, an oil and gas company is granted exclusive rights to 
exploration and production of the concession area and owns all oil and gas 
production. Under concession an oil and gas company typically pays royalties 
and corporate income tax. Other payments to the government may be 
applicable, such as bonuses, rentals, resource taxes, special petroleum or 
windfall profit taxes, export duties, state participation and others.

Production sharing contract (PSC)/production sharing 
agreement (PSA) 
Under a PSC/PSA, a national oil company (NOC) or a host government enters 
into a contract directly with an oil and gas company. A company finances and 
carries out all E&P operations and receives a certain amount of oil or gas for 
the recovery of its costs along with a share of the profits. Sometimes PSC/PSA 
requires other payments to the host government, such as royalties, corporate 
income tax, windfall profit taxes, etc.

Service contracts
Under a service or risk service contract, an oil and gas company finances and 
carries out petroleum projects and receives a fee for this service, which can be 
in cash or in kind. The fees typically permit the recovery of all or part of the oil 
and gas company’s costs and some type of profit component.
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ALNAFT may enter into contracts with third parties to perform exploration or 
exploitation activities. 

However, the NOC maintains a key role, as invitations to tender for the award of 
an exploration and exploitation contract must contain a clause that awards the 
NOC a 51% interest in the contract. Law No. 05-07 as amended by Law No. 
13-01 provides that oil and gas pipeline transport activities are performed by 
the NOC or its subsidiaries.

Under Law No. 05-07, the period combining exploration (7 years) and 
exploitation (25 years) is 32 years and follows a two-period approach. The 
exploitation period has been extended by five years for natural gas deposits, 
according to Law No. 13-01.

Exploration period
The exploration period lasts a maximum of seven years (consisting of an initial 
exploration phase of three years, followed by two phases of two years each). 
The exploration area is reduced by 30% at the end of the initial exploration 
phase and by another 30% after the second exploration phase.

Once a field has been discovered, a declaration of commerciality (déclaration de 
commercialité) and a draft of the development plan must be sent to ALNAFT 
for approval. Expected costs of development and a description of the 
exploitation area must be attached to the project development plan, and a 
budget must be delivered annually. The draft of the development plan must 
specify the agreed location as a basis for the royalties’ calculation.

If the development plan includes the use of water, the contracting party will 
have to pay for the water at a rate of DZD80 per cubic meter.

Exploitation period
The exploitation period lasts a maximum of 32 years less the duration of the 
exploration period (7 years). For dry gas fields, there is an additional five-year 
exploitation period.

Specific periods apply for unconventional oil and gas. For the exploration and 
exploitation of liquid unconventional oil and gas, the exploration period is fixed 
at 11 years from the date of commencement of the agreement and is followed 
by an exploitation period of:

•	 30 years in the case of exploitation of liquid unconventional oil and gas
•	 40 years in the case of exploitation of gaseous unconventional oil and gas 

(i.e., up to 51 years as compared to 32 years for conventional oil and gas)

The production period may be extended for an initial period of five years upon 
request by the contracting party. This additional period may be followed by a 
second optional extension of five years upon request by the contracting party 
and after agreement by ALNAFT.

For unconventional oil and gas, the contractor may, within the scope of the 
performance of the pilot project, benefit from an anticipated production 
authorization of up to four years. This anticipated production is subject to the 
tax regime provided for by law.

B.	 Fiscal regime

Main taxes under the former regime (Law No. 86-14) 
that remain applicable for certain contracts

Royalties
Royalties are due on the gross income and are paid by the NOC at a rate of 
20%. The royalty rate can be reduced to 16.25% for Zone A and 12.5% for Zone 
B (different zones of the Algerian territory). The Ministry of Finance can reduce 
the royalty rate further to a limit of 10%.

Income tax
Income tax at the rate of 38% applies to the profit made by a foreign partner 
and is paid by the NOC on its behalf.
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In practice, the income tax is included in the profit oil received by the NOC.

This profit is calculated by subtracting the royalties paid, transportation costs, 
amortization costs and exploitation costs from the gross income. 

TEP or windfall tax
TEP was introduced by Ordinance No. 06-10 dated 29 July 2006 and applies 
only to contracts signed under Law No. 86-14.

TEP applies to the output share of foreign partners of the NOC when the 
arithmetic average price of oil exceeds US$30 per barrel and applies at rates 
ranging from 5% to 50%.

The decree provides for different rates depending on the type of contract 
signed with the foreign partner, including: 

•	 Contracts in which there is production sharing, without distinction between 
hydrocarbons for reimbursement and hydrocarbons as a profit for the 
foreign partner and without a “price cap” mechanism

•	 Contracts in which there is production sharing, with a clause containing a 
specific formula for calculating the compensation of the foreign partner 
without a “price cap” mechanism

•	 Contracts in which there is production sharing, with a clause containing a 
specific formula for calculating the compensation of the foreign partner with 
a “price cap” mechanism

Main taxes applicable under Law No. 05-07, as amended

Surface fee
The surface fee is an annual tax that is not deductible. The amount of this tax 
payable depends on the territorial zone in which the operations are carried out 
and the surface perimeter.

The rates of the surface fee per square kilometer (in Algerian dinars) are given 
in the table below.

Exploration period

Years 1–3 
(inclusive)

Years 
4–5

Years 
6–7

Retention 
period and 
exceptional 

period
Production 

period

Area A 4,000 6,000 8,000 400,000 16,000

Area B 4,800 8,000 12,000 560,000 24,000

Area C 6,000 10,000 14,000 720,000 28,000

Area D 8,000 12,000 16,000 800,000 32,000

Zones A, B, C and D correspond to areas in the territory of Algeria.

Please note that the surface fee is indexed annually to the US dollar. 

According to Law No. 13-01, the rates for Area A are applied for the site 
perimeters of unconventional oil and gas exploration and production.

Royalties
Royalties are calculated on the amount of hydrocarbons extracted from each 
perimeter of exploitation multiplied by the average monthly fixed price, and 
paid monthly to ALNAFT.

Royalties are established on the basis of the quantity of hydrocarbon 
production at the agreed spot (point de measure), the location at which the 
measurement of the hydrocarbons production will take place (Art 5 and 
26 L. 2005). 

The fixed price is calculated by reference to published indexes, depending on 
the nature of the hydrocarbons. 
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The rate of royalties is determined under the terms of each contract. 
Nevertheless, the Law has fixed a minimum rate for each area of production:

Production (barrels of oil 
equivalent, BOE) | Area

A B C D

0–20,000 BOE/day 5.5% 8.0% 11.0% 12.5%

20,001–50,000 BOE/day 10.5% 13.0% 16.0% 20.0%

50,001–100,000 BOE/day 15.5% 18.0% 20.0% 23.0%

> 100,000 BOE/day 12.0% 14.5% 17.0% 20.0%

The royalty is deductible for APT purposes. 

According to Law No. 13-01, a reduced rate of 5% applies for unconventional 
oil and gas reservoirs, site perimeters located in underexplored areas, and those 
that have complex geography and/or that lack infrastructure (the list of which is 
set by regulation).

PIT
The taxable basis corresponds to the value of the production of each perimeter 
of exploitation during the year, less deductible expenses. 

PIT is deductible for APT purposes and must be paid monthly by the operator. 

The following taxes and expenses are deductible:

•	 Royalties
•	 Annual investments for exploration and development
•	 Reserves for abandonment or restoration costs
•	 Training costs

According to the changes provided by Law No. 13-01, a distinction must be made 
for contracts entered into for an exploitation period before 20 February 2013.

The tax rate is calculated by taking into consideration the volume of production 
since production started (accrued production) (PV)and is determined as follows:

Accrued 
production in 
10 DZD 109

First accrued production point (S1) 70

Second accrued production point 
(S2)

385

PIT rate First level 30%

Second level 70%

Level when PV is between S1 and S2 40 ÷ (S2-S1) × 
(PV-S1) + 30

Example:

If the accrued production since the beginning of exploitation (PV) is 200 * 
DZD 109, the PIT rate would be: 

40 ÷ (385-70) × (200-70) + 30 = 40 ÷ 315 × 130 + 30 = 46.5%  

Law No. 13-01 amends the method for calculating the rate of the PIT, which 
will now range from 20% to 70% on the basis of the profitability of the project 
and which will be updated annually (coefficient R1 and R2 according to the 
scope under consideration), instead of the previous thresholds (S1 and S2) 
fixing the application of the rate at 30% or 70% depending solely on the 
cumulative value of production (VP) or turnover.

For a given calendar year, the coefficient (R1) is the ratio of accumulated gross 
profit (updated at a rate of 10%), from the year of entry into force of the 
contract up to the year preceding the year determining the rate of PIT, to 
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cumulative investment expenses (updated at the rate of 10%), since the year of 
entry into force of the contract until the year preceding the determination of 
the rate of PIT.

For a given calendar year, the coefficient (R2) is the ratio of accumulated gross 
profit (updated at the rate of 20%), from the year of entry into force of the 
contract until the year preceding the year in determining the rate of PIT, to 
cumulative investment expenses (updated at the rate of 20%), since the year of 
entry into force of the contract until the year preceding the year determining 
the rate of PIT.

The following table is applied to the values of R1 and R2:

Case 1 Case 2 Case 3

PIT rate �J�)���ª���) 20% 30% 20%

R1 > 1 and 
R2 < 1

20% + 50% x 
R2

30% + 40% x 
R2

20% + 50% x 
R2

�J�*���«���) 70% 70% 70% 

Case 1 includes all exploitation perimeters except the perimeters included in 
Case 3 where the daily production is less than 50,000 BOE.

Case 2 includes all exploitation perimeters excluding the perimeters included in 
Case 3 where the daily production is more than 50,000 BOE.

Case 3 includes small deposits and underexplored perimeters that have 
complex geology and/or that lack infrastructure.

For contracts mentioned above, “uplift” rules apply to the annual research and 
development investments as follows:

Zones Uplift rate Depreciation rate

A and B 15% 20% (5 years)

C and D 20% 12.5% (8 years)

Additional profits tax
This tax is due by all entities involved in an exploration or production contract, 
based on the annual profits after PIT.

The following expenses are deductible for the calculation of the taxable basis:

•	 Royalties
•	 PIT
•	 Depreciation
•	 Reserves for abandonment or restoration costs

There are two applicable rates:

•	 30%
•	 15% (for profits that are reinvested)

This tax must be paid by the day that the annual income tax return is filed.

For calculation of this tax, legal persons who participate in research and/or 
exploitation agreements can consolidate their activities in Algeria under some 
conditions.

According to Law No. 13-01, for unconventional oil and gas, small deposits and 
underexplored areas that have complex geology and/or that lack infrastructure, 
each company that is party to the agreement is subject to a reduced rate set at 
19% (instead of 30%), under the terms and conditions in force at the date of 
payment and pursuant to the depreciation rates provided for in the appendices 
to this Law. The said rate is applicable so long as the coefficient P2 is less 
than 1. If it is equal to or greater than 1, the applicable rate is 80%.
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As a reminder, the Additional Tax on Income is still applicable at the reduced 
rate of 15% in the case of investments — notably in gas pipeline transport and in 
upstream petroleum activities (as Article 88 of Law was not amended).

Ancillary taxes

Gas flaring tax 
Gas flaring is forbidden; however, ALNAFT can give exceptional authorization 
for a period not exceeding 90 days. The contractor is liable for a tax of 
DZD 8,000 per thousand normal cubic meters (nm3). 

This tax is not deductible for tax purposes.

Unconventional oil and gas
Law No. 13-01 has provided a legislative framework for unconventional oil and 
gas. Unconventional oil and gas that exist and are produced from a reservoir or 
geological formation that presents at least one of the following characteristics 
or conditions:

•	 Compact reservoirs whose average matrix permeabilities are equal to or less 
than 0.1 millidarcy and/or that can be produced by using only horizontal 
wells and tiered fracking

•	 Impermeable formations such as, clay with low permeability, or schist 
geological formations that can only be exploited using horizontal wells and 
tiered fracking

•	 Geological formations containing oil and gas that present viscosities higher 
than 1,000 centipoises or densities lower than 15° API (American 
Petroleum Institute)

•	 High-pressure and high-temperature reservoirs

There is little environmental specificity within the framework of the production 
of unconventional oil and gas, but the following apply:

•	 Authorization or concession granted by the administration in charge of water 
resources in coordination with ALNAFT for the use of abstracted water

•	 Rational use of water with no further specifications
•	 A general obligation for all exploration and exploitation activities to comply 

with the laws and rules in force for the protection of the environment and 
the use of chemical products, notably for operations concerning 
unconventional oil and gas

Any contracting party to an exploration and production agreement entered into 
with ALNAFT may benefit, within the scope of an amendment to the 
agreement, from the conditions applied to unconventional oil and gas in the 
event that the hydrocarbons to be exploited are primarily characterized by one 
of the situations provided for in the definition of the term “unconventional oil 
and gas.”

The carrying out of the activities relating to the exploitation of clay and/or 
shale or impermeable geological formations with very low permeability (shale 
gas and shale oil) using the techniques of hydraulic fracturing are subject to 
approval by the Council of Ministers.

Other tax or legal requirements are as mentioned above.

C.	 Capital allowances
Under Law No. 05-07, the depreciation rates of investments in exploration and 
development are subject to an increased uplift mechanism, depending on the 
nature of the works and the zone in which the works were performed:

Research and development

Zone A and B C and D

Rate of depreciation 20% 12.5%

Rate of uplift 15% 20%
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D.	 Incentives
As a general rule, operations conducted under the former law regime (1986) 
and the 2005 regime are exempt from: 

•	 Value-added tax (VAT)
•	 Customs duties
•	 Social contributions (foreign employees of petroleum companies are not 

subject to social security contributions in Algeria if they remain subject to 
social security protection in their home country)

An exemption from the tax on professional activity applies to contracts signed 
under Law No. 86-14.

Moreover, as mentioned in the sections above, several incentives are provided 
by Algerian law in order to enhance the exploration and production of 
unconventional hydrocarbons.

E.	 Withholding taxes
Withholding taxes (WHT) are not dealt with under the Hydrocarbons Law.

F.	 Financing considerations
There are no specific issues or limitations concerning the financing of 
hydrocarbon activities in Algeria.

G.	 Transactions
The transfer of an interest in a PSC governed by Law No. 05-07 is subject to a 
1% tax on the value of the transaction. This tax is also applicable to the transfer 
of a PSC signed under Law No. 86-14.

H.	 Indirect taxes
Facilities and services that are directly allocated to research and exploitation 
activities are exempt from VAT and customs duties. 

I.	 Other

Foreign exchange controls
If exploration expenses were paid with imported convertible currency, 
nonresidents are authorized to:

•	 Keep abroad the product of hydrocarbon exportations acquired according to 
the contract 

•	 Freely use the proceeds from sales of hydrocarbons on the national market, 
acquired according to the contract, and transfer them abroad
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Taxes applicable exclusively to partnerships and RSC:

•	 Petroleum production tax (PPT) — 20%2

•	 Petroleum transaction tax (PTT) — 70%
•	 Investment incentives — U3

Legislation changes4 enacted in 2012 envisage a tax reduction for Angolan 
national oil and gas companies.

Consumption tax rules for oil and gas companies.

B.	 Fiscal regime
The tax regime applies to all entities, whether Angolan or foreign, within the 
Angolan tax jurisdiction that perform exploration, development, production, 
storage, sale, exportation, processing and transportation of not only crude oil 
and natural gas but also naphtha, paraffin, sulfur, helium, carbon dioxide and 
saline substances from petroleum operations.

The current oil and gas taxation regime applies to concessions granted on or 
after 1 January 2005, as well as to profits or capital gains from assignment of 
an interest in an earlier concession.

A PSA is a contract between a contracting group and the state concessionaire 
under which the contracting group bears all expenditures for exploration and 
extraction of substances in the contract area, together with related losses 
and risks.

The state concessionaire is a distinct department of Sonangol (the Angolan 
national oil company (NOC)), through which the Government manages its oil 
and gas properties and its contractual relationships with other oil companies.

Profit oil, under a PSA, is the difference between the total oil produced and oil 
for cost recovery (cost oil). Cost oil is the share of oil produced that is allocated 
for recovery of exploration, development, production, and administration and 
service expenditures.

Profit oil is shared between the state concessionaire and its partners based on 
the accumulated production or on the contracting group rate of return 
(preferred method).

The computation of tax charges for each petroleum concession is carried out 
on a completely independent basis.

In a PSA, the assessment of taxable income is independent for each area 
covered by the PSA, except for the expenses provided for in Article 23, 
subparagraph 2 (b) of Law No. 13/04, dated 24 December 2004, to which the 
rules in the preceding paragraph apply (generally, exploration expenditure). 

Common revenues and costs associated with distinct development areas and 
concessions are allocated proportionally based on the annual production.

For the purposes of assessing taxable income, crude oil is valued at the market 
price calculated on the free-on-board (FOB) price for an arm’s-length sale to 
third parties.

Bonuses may be due from the contracting group to the state concessionaire 
in compliance with the Petroleum Activities Law and cannot be recovered or 
amortized. Furthermore, a price cap excess fee may also be payable under 
a PSA whenever the market price per oil barrel exceeds the price fixed by 
the Minister of Oil. In both cases, the amounts are ultimately due to the 
Angolan state.

A contracting group may also be requested to make contributions for social 
projects to improve community living conditions (such as hospitals, schools and 
social housing), which also cannot be recovered or amortized.

2	 May be reduced to 10%.
3	 U: uplift on development expenditure under investment allowance.
4	 Presidential Legal Decree No. 3/12, of 16 March 2012.
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Entities engaged in business activities in Angola and not subject to the oil and 
gas taxation regime are subject to industrial tax on business profits. This tax is 
not dealt with in this guide. Moreover, this guide does not cover the specific tax 
regimes that apply to mining activities or the incentives available under private 
investment law, such as exemptions from customs duties, industrial tax, 
dividends withholding tax (WHT) and property transfer tax. Since a special 
regime is in force for the liquefied natural gas (LNG) project, we also outline 
below the main features of the said regime.

Petroleum income tax 
PIT is levied on the taxable income assessed in accordance with the tax law 
from any of the following activities:

•	 Exploration, development, production, storage, sale, exportation, processing 
and transportation of petroleum

•	 Wholesale trading of any other products resulting from the above operations
•	 Other activities of entities primarily engaged in carrying out the above 

operations, resulting from occasional or incidental activity, provided that 
such activities do not represent a business

PIT does not apply to the receipts of the state concessionaire, premiums, 
bonuses and the price cap excess fee received by the state concessionaire 
under the terms of the contracts and is computed on accounting net income 
adjusted in accordance with the tax law. Tax law provides detailed guidelines on 
taxable revenues, deductible costs and nondeductible costs.

PSAs
Under a PSA, tax-deductible costs should comply with the following 
general rules:

•	 Cost oil is limited to a maximum percentage of the total amount of oil 
produced in each development area, in accordance with the respective PSA 
(generally 50%, but may be increased up to 65% if development 
expenditures are not recovered within four or five years from the beginning 
of commercial production or from the year costs are incurred, whichever 
occurs later). 

•	 Exploration expenditures are capitalized and are recognized up to the 
amount of cost oil (limited as above) not utilized in the recovery of direct 
production and development expenses as well as indirect administration and 
service expenses. 

•	 Development expenditures are capitalized, and the amount is increased by 
the investment allowance (uplift) defined in the respective PSA and 
amortized at an annual rate of 25% up to the cost oil amount, from the year 
incurred or upon commencement of oil exportation, whichever occurs later. 

•	 Production expenditures are expensed up to the cost oil amount.
•	 Administration and service expenditures are either capitalized and 

amortized (similar to development expenses) or immediately expensed up to 
the cost oil amount being allocated to exploration, development and 
production expenses. 

•	 Inventory is allocated to exploration, development, production, and 
administration and service activities in proportion to its utilization or 
consumption within oil operations.

•	 Strategic spare parts are allocated to exploration, development, 
production, and administration and service expenses in accordance with 
the respective PSA. 

•	 Costs incurred in assignment of a participating interest (the difference 
between acquisition price and recoverable costs plus the net value of 
remaining assets — goodwill) are considered development expenses (but do 
not benefit from uplift), provided such difference has been taxed at the level 
of the transferor. 

•	 Should the cost oil amount not be enough to recover allowable expenses, 
the balance can be carried forward within the same concession.
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Taxable income is fixed by an assessment committee on the basis of the tax 
return submitted. The committee validates the amounts reported and 
determines the taxable income. The taxpayer may challenge the amount 
determined by the committee.

If the company operates under a PSA, the tax rate is 50%; otherwise, the tax 
rate is 65.75%.

Partnerships and RSCs
For partnerships and RSCs, tax-deductible costs should comply with the 
following general rules:

•	 Costs incurred in exploration operations, drilling costs of development wells, 
costs incurred for production, transportation and storage facilities, as well 
as costs incurred with the assignment of a participating interest (the 
difference between the acquisition price and the capitalized costs plus the 
net value of remaining assets — goodwill, provided this difference has been 
taxed at the level of the transferor), are recognized at an annual rate of 
16.666% as of the beginning of the year in which they are incurred, or the 
year in which oil is first commercially produced, whichever occurs later. 

•	 Costs that are incurred before production are capitalized and recognized 
over a four-year period (25% per year) from the first year of production. 

•	 If the costs exceed the revenues in a given year, the excess can be carried 
forward up to five years. 

Petroleum production tax 
PPT is computed on the quantity of crude oil and natural gas measured at the 
wellhead and on other substances, less the oil used in production as approved 
by the state concessionaire.

The tax rate is 20%. This rate may be reduced by up to 10% by the Government 
and upon petition by the state concessionaire in specific situations, such as oil 
exploration in marginal fields, offshore depths exceeding 750 meters or 
onshore areas that the Government has previously defined as difficult to reach. 
This tax is deductible for the computation of PIT.

PPT is not imposed under a PSA.

Petroleum transaction tax 
PTT is computed on taxable income, which takes into account several 
adjustments in accordance with the tax law. The tax rate is 70%. This tax is 
deductible for the computation of PIT.

Deduction of a production allowance and an investment allowance is possible 
on the basis of the concession agreement. PPT, SF, TTC and financing costs are 
not deductible to compute the taxable basis.

PTT is not imposed under a PSA.

Surface fee 
SF is computed on the concession area or on the development areas whenever 
provided for in the application agreement of Decree-Law No. 13/04.

The surcharge is equivalent to US$300 per km² and is due from partners of the 
state concessionaire. This surcharge is deductible for PIT purposes.

Training tax 
This levy is imposed on oil and gas exploration companies as well as production 
companies, as follows:

•	 US$0.15 per barrel — for production companies as well as companies 
engaged in refinery and processing of petroleum

•	 US$100,000 a year — for companies owning a prospecting license
•	 US$300,000 a year — for companies engaged in exploration.

The levy is also imposed on service companies that contract with the above 
entities for more than one year.
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The levy for service companies is computed on the gross revenue from any type 
of contract at the rate of 0.5%. If a clear distinction exists between goods and 
services, it may be possible to exempt the portion relating to the goods, and in 
some circumstances, it may also be possible to exempt part of the services for 
work entirely performed abroad.

The same 0.5% also applies to the revenue obtained by entities engaged in the 
storage, transport, distribution and trading of petroleum.

Angolan companies with capital more than 50% owned by Angolan nationals 
are not subject to this levy. Also excluded from this levy are:

•	 Foreign companies that supply materials, equipment and any other products
•	 Services providers and entities engaged in the construction of structures (or 

similar), which execute all or most of the work outside Angola
•	 Entities engaged in a business not strictly connected with the oil industry

Unconventional oil and gas
No special terms apply: there are no specific rules applicable to unconventional 
oil or unconventional gas.

C.	 Capital allowances
Investment allowances (uplift on development expenses) may be granted by the 
Government upon request made to the ministers of oil and finance. The amount 
and conditions are described in the concession agreement. Uplift may range 
between 30% and 40%, based on the profitability of the block.

Production allowances exist for certain blocks, which allow for the tax 
deduction of a fixed US dollar amount per barrel produced in all development 
areas in commercial production from a predefined date. This deduction is 
available up to the unused balance of cost oil.

D.	 Incentives
The Government may grant an exemption from oil industry-related taxes, a 
reduction of the tax rate or any other modifications to the applicable rules, 
whenever justified by economic conditions. This provision may also be extended 
to customs duties and other taxes.
In this regard, a law was enacted granting tax incentives to Angolan national oil 
and gas companies, i.e., all public companies owned by the state and/or 
Angolan public companies or privately owned companies wholly owned by 
Angolan nationals. 
The incentives granted include the PIT reduction from 50% (PSA) and 65.75% 
(partnership and RSC) to the equivalent of the industrial tax standard rate, 
which is 30%.

Moreover, Angolan national oil and gas companies are exempt from the 
signature bonus and from making contributions to social projects that may be 
due under the respective PSA.

The PSA entered into between the Government and the oil company may 
override the general taxation regime and may set forth specific taxation rules 
and rates.

E.	 Withholding taxes
For companies operating in the oil and gas industry, no WHT is levied 
on dividends.

Interest is normally subject to 10% (shareholder loans) or 15% investment 
income WHT. 

Royalties are subject to 10% investment income WHT.

Industrial WHT applies to service payments at a general rate of 6.5%.

No branch profits remittance tax applies in Angola for oil and gas entities.
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F.	 Financing considerations
There are no thin capitalization rules in Angola. However, finance expenses are 
not deductible for PIT, except for borrowings with banks located in Angola upon 
authorization by the ministers of finance and oil.

G.	 Transactions
Profits or capital gains, whether accounted for or not, on the sale of oil and gas 
interests are included in the calculation of taxable profit.

No tax is levied on the share capital of oil and gas companies.

Other income is generally included in the taxable basis for the PIT computation.

H.	 Indirect taxes

Consumption tax
Consumption tax is currently levied on the production and importation of 
goods, at rates that vary between 2% and 80%, as well as on the provision of 
the following services:

Services Rate

Telecommunication and electronic communication 
services Other companies, such as

5%

Water consumption 5%

Energy consumption 5%

Rental of areas specifically used for storage or collective 
parking of vehicles

5%

Lease of machinery and other equipment, except when 
such lease gives rise to income subject to taxation 
under the scope of the Investment Income Tax Code

5%

Rental of areas prepared for conferences, lectures, 
exhibitions, advertising or other events

5%

Consulting services, namely legal, tax, financial, 
accounting, IT, engineering, architecture, economics, 
real estate and audit services

5%

Photography, film processing, image editing, IT and 
web-design services

5%

Private security services 5%

Tourism and travel services promoted by travel agencies 
or equivalent tour operators

5%

Management of commercial establishments, canteens, 
dormitories, real estate and condominiums

5%

Hotel and similar services 10%

Consumption tax must be paid by the goods supplier or service provider. If 
certain services are rendered by a nonresident entity, a reverse charge 
mechanism applies in which an Angolan acquirer must assess and pay the 
respective consumption tax.

Any consumption tax benefit or advantage granted to importation of certain 
types of goods must also be extended to its production.

Consumption tax — specific rules for oil and gas 
upstream companies
All entities providing services (subject to consumption tax) to oil and gas 
upstream companies should assess the consumption tax due in the respective 
invoices or equivalent documents.
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This taxation regime derives from the fact that there are no subjective 
exemptions foreseen in the Consumption Tax Law (except the ones mentioned 
below) and, therefore, although subject to a special tax regime, oil and gas 
upstream companies are not entitled to consumption tax exemption.

Consequently, oil and gas upstream companies, when paying the services 
related to those invoices or equivalent documents, must pay only the amount 
due as consideration for the services rendered (except with respect to water 
and electricity supplies, communications and telecommunications, lodging, 
touristic or similar services) and should hold the consumption tax amount 
therein included since they are liable for delivering such tax amount at the 
respective tax office.

A consumption tax exemption has been established for oil and gas companies 
at the exploration or development stage (up to the start of commercial 
production), and at the production phase (in cases where consumption tax 
could result in an economic and contractual misbalance) under the following 
conditions:

•	 An oil and gas company formally submits a request to its respective request 
to the National Tax Office seeking a tax exemption.

•	 An oil and gas company acquires services subject to consumption tax 
(other than the water, electricity supplies, communications and 
telecommunications, and lodging, touristic or similar services).

•	 An oil and gas company could seek exemption only for those services that 
are directly connected with and provided for in the concession areas.

•	 An oil and gas company should obtain a tax exemption certificate from the 
National Tax Office, without which such an exemption is not valid.

•	 An oil and gas company at production stage should obtain authorization 
from the National Concessionary and a joint ruling from the Minister of 
Finance and the Minister of Petroleum.

Customs duties
Under the Customs Tariff applicable as from year 2014, customs duties are 
levied on imported goods, including equipment. The rates vary between 2% and 
50%, according to the goods tariff classification. 

The oil and gas industry has a special customs regime that provides an 
exemption from customs duties, consumption tax and general levies and taxes 
on the importation of goods to be used exclusively in oil and gas operations 
(although stamp tax at 1% and statistical tax at the general rate of 0.1% still 
apply). The list of goods may be added to upon a petition to the Minister of 
Finance. The importer should present to the customs authorities a declaration 
stating that the goods are to be exclusively used in such operations.

A temporary import regime granting an exemption from customs duties and 
consumption tax is also available for goods that are exported within one year 
(general regime) or two years (oil and gas industry regime); this may be 
extended upon petition. A temporary exportation regime is also available for 
goods shipped abroad for repairs, provided the goods are re-imported within a 
one-year period.

The exportation of oil produced in each concession before or after processing is 
exempt from duties, except from stamp duty on customs clearance documents, 
the statistical tax of 0.1% ad valorem and other fees for services rendered.

Stamp duty
Stamp duty is levied on a wide range of operations, including:

•	 Acquisition and financial leasing of real estate at 0.3% 
•	 Collection of payments as a result of transactions at 1%
•	 Real estate lease at 0.4%
•	 Lease of equipment at 0.4%
•	 Importation of goods and equipment at 1%
•	 Bank guarantees between 0.1% and 0.3%
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•	 Insurance premiums between 0.1% and 0.4%
•	 Funding arrangements between 0.1% and 0.5%

The transfer of shares in an oil company should not be subject to stamp duty; 
however, the transfer of oil and gas assets may be deductible.

The rates vary between 0.1% and 1% but may also be a nominal amount, 
depending on the operation.

Some of the stamp duty rates apply starting from 1 April 2012.5

Emoluments
General customs emoluments at the rate of 2% of the customs value of the 
goods are also chargeable on the importation of goods.

Transport expenses also apply and may vary, depending on the means of 
transport used and the weight of the goods.

I.	 LNG Project
The Angola LNG Project (the Project) — meaning all activities and installations 
aimed at receiving and processing associated gas in Angola, production in 
Angola of LNG and natural gas liquids (NGL), as well as respective 
commercialization — has been considered to be of public interest; hence, special 
incentives for tax, customs and exchange controls have been granted under 
Decree-Law No. 10/07.

The Project is subject to the laws applicable to petroleum activities, namely, the 
Petroleum Activities Law, the Petroleum Activities Taxation Law and the 
Customs Regime law applicable to the oil sector, as complemented and 
amended by the Decree-Law.

Angola LNG Limited is the main entity responsible for executing the Project, 
through which the promoting companies hold their investment and rights. 
Other companies, such as Sociedade Operacional Angola LNG and Sociedade 
Operadora dos Gasodutos de Angola, act in representation of Angola LNG 
Limited. Promoting companies, which are the original shareholders of 
Angola LNG Limited, include Cabinda Gulf Oil Company Limited, Sonangol — Gas 
Natural Limitada, BP Exploration (Angola) Limited and Total Angola LNG Limited.

Petroleum income tax
Taxable profit of Angola LNG Limited is subject to PIT computed in accordance 
with the rules stated in Decree-Law No. 10/07 and other related legislation. Tax 
losses can be carried forward for five years.

Taxable profit is imputed to the promoting companies under a sort of tax 
transparency regime. The applicable PIT rate is 35%.

Promoting companies enjoy a tax credit for 144 months from the 
commercial production date, against the PIT liability, determined as per 
Decree-Law No. 10/07.

An exemption from PIT applies to interest and dividends obtained by affiliates 
(of promoting companies) that hold a participating interest in a block through 
which a production contract is entered into with Sonangol.

Training tax contribution 
Angola LNG Limited is subject to TTC of US$0.15 per LNG barrel, increased by 
US$0.02 per each mmbtu of LNG sold.

Gas surcharge
Angola LNG Limited is subject to the payment of a gas surcharge, on a 
quarterly basis, as from the first LNG export.

5	 The Stamp Duty code has been revised and republished by Presidential Legislative 
Decree No. 3/14, of 21 October, in force since that date. In this context, other tax 
rates have been modified; namely, some customs exportation operations are now 
subject to a 0.5% rate.
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Industrial tax
Any income that is obtained by Angola LNG Limited, the promoting companies, 
and their affiliates, and is related to the commercial activities and transactions 
realized under the Project can benefit from an industrial tax exemption.

Profits obtained by Sociedade Operacional Angola LNG and Sociedade 
Operadora dos Gasodutos de Angola are subject to industrial tax, although 
specific rules apply.

Payments made by Angola LNG Limited to Sociedade Operacional Angola LNG 
and Sociedade Operadora dos Gasodutos de Angola, as well as the payments 
between Sociedade Operacional Angola LNG and Sociedade Operadora dos 
Gasodutos de Angola, concerning the execution of any service contract, are 
not subject to industrial tax withholdings.

Concerning service contracts (including the supply of materials) entered into by 
Angola LNG Limited, Sociedade Operacional Angola LNG and Sociedade 
Operadora dos Gasodutos de Angola, these companies are not required to 
perform industrial tax withholdings. This exemption applies during only a 
specific time frame. This is also applicable to the entities contracted and 
subcontracted and to the subcontracts aimed at the rendering of services or 
works (including the supply of materials) for the Project.

Investment income tax
Interest income derived from shareholder loans or other loans made by the 
promoting companies, respective affiliates, and third parties, for the benefit of 
Angola LNG Limited, Sociedade Operacional Angola LNG, Sociedade Operadora 
dos Gasodutos de Angola or other companies they have incorporated, will be 
exempt from investment income tax. A similar exemption, under certain 
conditions, may apply on interest derived from loans made between the 
promoting companies.

Promoting companies and their affiliates are exempt from investment income 
tax on dividends received from Angola LNG Limited, Sociedade Operacional 
Angola LNG and Sociedade Operadora dos Gasodutos de Angola.

Angola LNG Limited, Sociedade Operacional Angola LNG, Sociedade Operadora 
dos Gasodutos de Angola or any other company incorporated by them are not 
required to withhold investment income tax in relation to payments under 
certain lease contracts, transfer of know-how, and intellectual and industrial 
property rights. This exemption applies during only a specific time frame.

Other tax exemptions
Income obtained by Sonangol from payments for the use of the associated gas 
pipelines network, made by Angola LNG Limited under the investment contract, 
is exempt from all taxes and levies. Angola LNG Limited should not perform any 
withholdings on such payments.

Angola LNG Limited, Sociedade Operacional Angola LNG, Sociedade Operadora 
dos Gasodutos de Angola, promoting companies, and their affiliates are exempt 
from all other taxes and levies that are not specified in Decree-Law No. 10/07, 
namely, PPT, PTT, urban property tax, property transfer tax, investment income 
tax and stamp duty (under certain conditions). These companies are subject to 
the standard administrative surcharges or contributions due in relation to 
commercial activities and transactions associated with the Project, provided 
such surcharges and contributions are generically applicable to the remaining 
economic agents operating in Angola.

The transfer of shares in Angola LNG Limited, Sociedade Operacional Angola 
LNG and Sociedade Operadora dos Gasodutos de Angola, without a gain, should 
be exempt from all taxes and levies. Moreover, no taxes or levies are imposed 
on the shares of the mentioned companies, including increases and decreases 
of capital and stock splits.

No taxes or levies are imposed on the transfers or remittances of funds to make 
any payment to the promoting companies, their affiliates or third parties 
making loans that are exempt from income tax or WHT, as per Decree-Law No. 
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10/07, including the reimbursement of capital and payment of interest in 
relation to shareholder loans and other loans, as well as the distribution of 
dividends in accordance with the above decree-law.

Customs regime
In accordance with the Project’s regime, the customs procedure applicable to 
the operations and activities is that established for companies in the customs 
regime law applicable to the oil industry, with the changes and adjustments 
stated in Decree-Law No. 10/07.

This customs regime is applicable to Angola LNG Limited, Sociedade 
Operacional Angola LNG, Sociedade Operadora dos Gasodutos de Angola and 
other entities that carry out operations or activities related to the Project on 
behalf of Angola LNG Limited, Sociedade Operacional Angola LNG or Sociedade 
Operadora dos Gasodutos de Angola. 

In addition to the goods listed in the customs regime law applicable to the oil 
industry, various other products that are exclusively used for the purposes of 
the Project are also exempted from customs duties.

Angola LNG Limited, Sociedade Operacional Angola LNG and Sociedade 
Operadora dos Gasodutos de Angola are subject to surcharges on all acts of 
importation and exportation (up to the limit of 0.1%), a statistical surcharge on 
all acts of importation and exportation (0.1% ad valorem) and stamp duty on all 
acts of importation and exportation (0.5%).

J.	 Other

Environmental rules
Angolan Decree No. 59/07, of 13 July, foresees the requirements, criteria and 
procedures to be adopted, namely by the oil and gas industry, to obtain the 
respective environmental license. Under this decree, a fee is due, which should 
be jointly established by an executive decree issued by the Ministry of Finance 
and by the entity responsible for the environmental policy.

In view of the above, considering the high risk, operational characteristics and 
volume of investments required to carry out oil and gas activities, the Angolan 
competent authorities considered justifiable the adoption of a specific fee 
regime for this industry.

Thus, on 3 May 2013, the Government issued Executive Decree No. 140/13, 
which approves the calculation basis of the rate applicable to environmental 
projects within the oil and gas industry.

Under this executive decree, the rate/fee in question is determined based on 
the “total environmental impact” (TEI) quantified by its coverage, its severity 
and its duration. The quantification formula is also foreseen in the executive 
decree under analysis.

Therefore, and since the taxable basis varies according to the different stages 
of the oil and gas project, the basis for calculating the value of the 
environmental fee is based on the following formulas:

•	 Installation license rate (TI):
TI = 3 (corresponding to the number of years of duration of the installation 
license) × TEI × AOA220,000.

•	 Operation license fee (TO):
TO = 5 (corresponding to the number of years of duration of the installation 
license) × TEI × AOA220,000.

•	 License renewal fee:
The license renewal fee should amount to a maximum of 20% of the original 
installation license fee or the operating license fee.

•	 License fee in case of projects aiming to increase the production and/or 
improve the quality of the project (TA):
TA = remaining period for operating license termination × TEI × AOA220,000.
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Personal income tax
Employees working in Angola are subject to personal income tax, which is 
charged under a progressive rate system up to 17%. Personal income tax is 
paid through the WHT mechanism operated by employers (PAYE system).

Social security
Nationals or foreign individuals working in Angola are subject to the local social 
security regime. Contributions are paid by the employer and are due at the 
rates of 8% for employers and 3% for employees. Individuals temporarily 
working in the country may be exempt from local contributions if they remain 
affiliated to a similar regime abroad.

Petroleum activities law — main features
Concession rights and mineral rights are attributed to the NOC. Foreign or local 
entities may contract with the NOC as investors. Any company that wants to 
conduct oil and gas operations in Angola must do so in partnership with the 
NOC — except for operations within the scope of an exploration license.

Partnership with the NOC may take one of the following forms: a company, a 
consortium agreement or a PSA. The NOC is also permitted to carry out oil and 
gas activities under RSCs. In some cases, an incorporated joint venture may 
also be put into place. As a general rule, if the joint venture takes the form of a 
company or a consortium agreement in which the NOC has an interest, the 
state interest should be greater than 50% (although the percentage may be 
lower upon receiving government authorization).

The partnership must be preapproved by the Government. The operator, which 
may or may not be a partner, must be stated in the concession agreement 
following a proposal by the NOC. The operator or the partner must be a 
commercial company.

The investment risk during the exploration phase is taken by the parties that 
have contracted with the NOC; such parties are unable to recover their 
investment if no economic discovery is made. 

Borrowings for investments from third parties by the NOC or its partners must 
be authorized by the Government if oil production is used as security.

An exploration license or an oil concession is required to carry out the activity. 

Hiring of contractors by oil and gas companies
Local regulations provide for the following three regimes:

1.	 Limited free-trade regime — certain services should be provided by only local 
companies (foreign contractors are excluded).

2.	 Semi-free-trade regime — certain services may be provided only by local 
companies or by foreign contractors when associated with local partners.

3.	 Free-trade regime — all services related to oil and gas activity (onshore and 
offshore) that are not within either of the two previous regimes and that 
require a high level of industry expertise may be freely provided by local 
companies or by foreign contractors, although joint ventures with local 
partners are possible.

A company is considered to be a local company if the majority of its share 
capital is owned by Angolan investors and if the company is registered with the 
Ministry of Petroleum or the Angolan Chamber of Commerce and Industry.

Licensed entities, the state concessionaire and its partners, and all entities that 
participate in oil operations must:

•	 Acquire materials, equipment, machinery and consumption goods produced 
locally, provided they are of equivalent quality and are available in 
reasonable time, at prices no more than 10% above the cost of imported 
items (including transportation, insurance and customs costs)
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•	 Contract with local service providers if the services rendered are identical to 
those available in the international market and if the price, when liable to 
the same level of tax, does not exceed the price charged by foreign service 
providers for similar services by more than 10%

•	 Recruit local nationals, unless there are no locals with the required 
qualifications and experience

Foreign-exchange controls
Legislation was approved in January 2012 to introduce foreign-exchange 
control regulations applicable only to the oil and gas sector.

These rules aim primarily to establish a uniform treatment in this sector by 
replacing the multiple exchange regimes that have been applied to the oil 
and gas upstream companies operating in Angola, providing fair treatment 
to all investors.

These foreign-exchange control rules cover the trade of goods and services and 
capital movements arising from the prospecting, exploration, evaluation, 
development and production of crude oil and natural gas.

For the purpose of the rules, exchange operations encompass (i) the purchase 
and sale of foreign currency; (ii) the opening of foreign currency bank accounts 
in Angola by resident or nonresident entities and the transactions carried out 
through these bank accounts; (iii) the opening of national currency bank 
accounts in Angola by nonresident entities and the transactions carried out 
through these bank accounts; and (iv) the settlement of all transactions of 
goods, services and capital movements.

The NOC and corporate investors, domestic or foreign, must carry out the 
settlement of foreign-exchange transactions through bank institutions domiciled 
in the country and authorized to conduct foreign-exchange business. This must 
be done by opening bank accounts, in the foreign currency, and depositing 
sufficient funds for tax payments and other mandatory payments for the 
settlement of goods and services provided by residents or nonresident entities.

In general terms, these rules imposed on oil and gas upstream companies 
foresee that (i) all foreign-exchange transactions must be carried out through 
Angolan banks and (ii) the bank accounts opened in Angolan banks must be 
funded sufficiently to satisfy tax obligations and the purchase of all goods and 
services from local and foreign companies.

Other
The NOC and its partners must adopt an accounting system in accordance with 
the rules and methods of the General Accounting Plan. The Ministry of Finance 
may issue rules to adjust the accounts if the currency devalues, using the US 
dollar as a benchmark. Accounting records must be maintained in Angola, and 
book entries should be made within 90 days.

Oil and gas upstream entities (which are now classified as large taxpayers) must 
prepare local statutory accounts under the local generally accepted accounting 
principles (GAAP), which need to be certified by a statutory auditor duly 
registered at the local professional association — Ordem dos Contabilistas e 
Peritos Contabilistas de Angola.

The fiscal year is the calendar year. The time allowed in Article 179 of the 
Commercial Companies Code for the approval of the balance sheet and the 
report of the board of auditors is reduced to two months.

Documents must be submitted in Portuguese, using Angolan kwanza, and these 
documents must be signed and stamped to indicate approval by a director. Oil 
tax returns are filed in thousand Angolan kwanza and US dollars. 

The Angolan Central Bank BNA approved Ruling No. 7/14, of 8 October, in 
force since 8 November 2014, which established rules concerning the Foreign 
Exchange Transactions Regime applicable to oil and gas companies6 (including 

6	 This regulation was first covered by Law No. 2/12, of 13 January 2012, in force since 
13 April 2012.
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LNG companies), namely the sale of foreign currency to BNA, under the 
following terms:

•	 Except for receivables and bonuses obtained by NOC, all oil and gas 
companies should sell to BNA the foreign currency for tax payment 
purposes, and BNA should credit such amount in the national currency 
(Angolan kwanza) to the national Treasury account.

•	 Oil and gas companies (including those undertaking exploration for oil and 
gas) should sell to BNA the correspondent foreign currencies needed to 
proceed with the payments for services rendered and supply of goods to 
resident entities, and BNA should credit such amounts to the oil and gas 
companies’ bank account domiciled in Angola.

Certain deadlines and specific rules apply.
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while distributions to resident corporate taxpayers are not subject to 
withholding. A 0% dividend withholding tax rate is generally applicable 
for profits accrued during fiscal years that started prior to 1 January 
2018; however, in these cases, a 35% withholding tax (known as 
“equalization tax”) is triggered if the distribution exceeds the after-tax 
accumulated taxable income of the taxpayer.

B.	 Fiscal regime
Argentina is organized into federal, provincial and municipal governments. The 
main taxes imposed on the oil and gas industry by the national government 
include income tax, VAT, minimum presumed income tax, personal assets tax, 
tax on debits and credits in checking accounts, custom duties, export taxes and 
social security taxes.

Provincial taxes imposed on the petroleum industry are turnover tax, stamp tax 
and (for upstream companies only) royalties. Municipalities may impose taxes 
within their jurisdictions.

Taxation powers are jointly exercised by the national and provincial 
governments within the provincial territories. However, the national 
government has also exclusive taxation power on all the Argentine exclusive 
economic zone.

Corporate income tax (CIT)
Argentine resident corporations and branches are subject to income tax on 
their non-exempt, worldwide income at a rate of 30% (for fiscal years starting 
1 January 2020 and onward, the rate will be 25%).

Capital gains obtained by tax-resident companies are included in taxable 
income and taxed at the regular corporate tax rate. Capital gains on the sale, 
exchange, barter or disposal of Argentine non-listed shares, quotas, 
participation in entities, titles, bonds and other Argentine securities held by 
foreign residents are subject to a 15% tax (which may be calculated on actual 
net income, or by applying a 90% presumed income, thus resulting in an 
effective 13.5% tax on sale price).

Capital gains derived by foreign residents from the transfer of listed shares are 
covered by an exemption, to the extent the investor is not resident in, and the 
funds do not arise from, “non-cooperating” jurisdictions.

Dividends
The dividend withholding tax rate is 7% for profits accrued during fiscal years 
starting from 1 January 2018 to 31 December 2019, and 13% for profits 
accrued in fiscal years starting from 1 January 2020 and onward. The 
abovementioned rates apply to distributions made to resident individuals or 
foreign investors, while distributions to resident corporate taxpayers are not 
subject to withholding. A 0% dividend withholding tax rate is generally 
applicable for profits accrued during fiscal years that started prior to 1 January 
2018; however, in these cases, a 35% withholding tax (known as “equalization 
tax”) is triggered if the distribution exceeds the after-tax accumulated taxable 
income of the taxpayer.

Consolidation 
No system of group taxation applies in Argentina. Members of a group must file 
separate tax returns. There are no provisions to offset the losses of group 
members against the profits of another group member. 

Tax losses 
Net operating losses arising from the transfer of shares or equity interests — 
including shares of mutual funds and financial trusts and any other right on 
trusts and similar products — digital currencies, public or corporate bonds and 
other securities may offset income of only the same origin. The same applies to 
losses from activities that are not sourced in Argentina and from transactions 
under derivative agreements (except for hedging transactions). Losses from 
exploration and exploitation of living and non-living natural resources 
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performed in the Argentine continental shelf and in the economic exclusive 
area, including artificial islands, facilities and other structures established in 
such area may offset income of only Argentine sources. All tax losses generated 
in a tax period may be carried forward to the five periods following the period 
when the losses were incurred.

Thin capitalization 
Under general principles, transactions between related parties must be made 
on an arm’s-length basis.

The Argentine income tax law establishes a limit for the deduction of interest 
arising from financial loans granted by related parties. The limit equals 30% of 
earnings before interest, taxes, depreciation and amortization (EBITDA) or a 
certain amount to be determined by the Executive Power, whichever is higher. 
The limit each year will be increased by the amount unused (if applicable) in the 
prior three years. In addition, if certain interest was not deductible in a given 
year due to the application of the limitation, it can be carried forward for five 
fiscal years. “Interest” includes foreign exchange differences.

The law provides exemptions from the deduction limit for certain situations 
(e.g., interest derived on loans obtained by Argentine banks and financial trusts 
or when the beneficiary of the interest has been subject to tax on such income, 
in accordance with the Argentine income tax law). In addition, the limitation will 
not apply to situations in which it is proved that the ratio of interest to EBITDA 
of the Argentine borrower is equal to or lower than the same ratio for its 
economic group — regarding debt with unrelated lenders — for the same 
fiscal year.

Transfer pricing 
Transfer pricing rules follow the Organisation for Economic Co-operation and 
Development (OECD) guidelines (the arm’s-length principle).

Depreciation 
The following depreciation principles apply:

•	 Intangible assets related to the oil and gas concession — depreciation based 
on units of production

•	 Wells, machinery, equipment and productive assets — depreciation based on 
units of production

•	 Other tangible assets (vehicles, computers) — straight-line, considering the 
useful lives of the assets

Minimum presumed income tax (MPIT)
MPIT is assessed at a rate of 1% on the value of the taxpayer’s assets at the 
end of the taxpayer’s accounting period. Value in this case excludes shares 
in Argentine companies. In addition, value excludes investments in new 
movable assets or infrastructure for the initial year of investment and the 
succeeding year.

MPIT is due to the extent that a taxpayer’s MPIT liability exceeds its CIT. This 
excess is then treated as a tax credit that may be carried forward for the 
10 years following the year the tax was paid. To the extent that the taxpayer’s 
CIT exceeds MPIT during this 10-year period, the credit may be used to reduce 
the CIT payable, up to the amount of this excess.

Under Law 27,260, MPIT will be eliminated for fiscal years beginning on or 
after 1 January 2019.

Unconventional oil and gas
No special terms apply to unconventional oil or unconventional gas.

Inflationary adjustment
Adjustment for inflation is allowed in accordance with the following rules: 
(i) inflation adjustment of new acquisitions and investments carried out from 
1 January 2018 and onward; and (ii) the application of an integral inflation 
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adjustment mechanism when the variation of the Internal Wholesale Price 
Index supplied by the National Institute of Statistics and Censuses is higher 
than 100% for the 36-month period before the end of the fiscal period.

Revaluation option
Argentine-resident individuals and companies have the option to revaluate for 
tax purposes their assets located in Argentina that generate taxable income. 
The revaluation option is applicable for the first fiscal period that ends after 30 
December 2017 (for example, for fiscal periods ending on 31 December, the 
revaluation option would be applicable to the year-end of 31 December 2017).

The new tax value of the assets will be determined by applying a “revaluation 
factor” to the tax value originally determined in each year or period of the 
asset’s acquisition or construction. In the case of immovable or movable 
property qualifying as fixed assets, the value may be determined by an 
independent appraiser under certain conditions.

In addition, the Law imposes a one-time special tax on the amount of the 
revaluation. The applicable rate will vary depending on the assets revaluated: 

•	 Real estate (regarded as capital assets): 8%
•	 Real estate (regarded as inventories): 15%
•	 Shares, quotas and other participations in Argentine companies owned by 

resident individuals: 5%
•	 All other assets (except inventories and cars, which may not be 

revaluated): 10%

Assets subject to an accelerated tax depreciation regime cannot be included in 
this revaluation option.

C.	 Withholding taxes on interest and royalties
A WHT rate of 15.05% applies on interest payments related to the following 
types of loans:

•	 Loans granted by foreign financial entities that are located in the following 
jurisdictions:

•	 Jurisdictions not considered as low- or no-tax jurisdictions as per 
Argentine rules

Or

•	 Jurisdictions that have signed exchange-of-information agreements with 
Argentina and have internal rules providing that no banking, stock 
market or other secrecy regulations can be applied to requests for 
information by the Argentine tax authorities

•	 Loans for the importation of movable assets, except automobiles, if the loan 
is granted by the supplier of the goods

In general, the WHT rate for all other interest payments to nonresidents is 35%.

The general WHT rate for royalties is 31.5%. If certain requirements are met, a 
21%/28% rate may apply to technical assistance payments, and a 28% rate may 
apply to certain royalties (e.g., trademarks).

The above withholding tax rates may be altered by a double tax agreement 
(where relevant). As noted in Section E, Argentina has entered into numerous 
double tax agreements.

D.	 Indirect taxes

VAT
VAT is levied on the delivery of goods and the provision of services derived 
from an economic activity, on the import of goods, and on the import of 
services to be used or exploited in Argentina.

The standard VAT rate is 21%. This rate is reduced for certain taxable events 
(e.g., sales, manufacturing, fabrication or construction, and definitive imports 
of goods that qualify as “capital assets” according to a list included in the VAT 
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law and on interest, commissions and fees on loans granted by financial 
institutions, subject to certain conditions).

Exports are exempt from VAT. Taxpayers may claim a refund from the 
Government for VAT paid relating to exports.

The VAT that a company charges on sales or service provisions is known as 
“output VAT.” The VAT paid by companies for goods or services purchases is 
called “input VAT.” In general, companies deduct input VAT from output VAT 
every month and pay the difference (if any). VAT returns are filed monthly.

If, in a given month, the input VAT exceeds the output VAT, the difference may 
be added to the input VAT for the next month. A taxpayer is not entitled to a 
refund unless the accumulated input VAT is related to:

•	 Exports 
Or

•	 Investments in fixed assets (except cars) after six months of the purchase, 
construction, fabrication or import of such assets, if the accumulated VAT 
could not be offset with output VAT

Stamp tax
Stamp tax is a provincial tax levied on acts formalized in Argentina through 
public or private instruments. It is also levied on instruments formalized abroad 
when they produce effects in Argentina.

In general, effects are produced in Argentina when the following activities 
occur in its territory: acceptance, protest, execution, demand on compliance 
and payment. This list is not exhaustive.

Each province has its own stamp tax law, which is enforced within its territory.

The documents subject to stamp tax include agreements of any kind, deeds, 
acknowledged invoices, promissory notes and securities.

The general rate is approximately 1.3%, but in certain cases — for example, 
when real estate is sold — the rate may reach 4%. However, rates vary according 
to the jurisdiction.

Royalties
Royalties in Argentina amount to 12% of the wellhead value of the product. 
Under certain particular circumstances, the rate may vary. Royalties may be 
treated as an immediate deduction for CIT purposes.

Turnover tax
Provincial governments apply a tax on the gross revenues (or turnover) of 
businesses. The rates are applied to the total gross receipts accrued in the 
calendar year. The average rate is 3.4% (for upstream companies). The rate 
could be higher for service companies in the oil and gas industry. 

Exports are exempt for turnover tax purposes for all activities without any 
formal procedure.

Customs duties
Argentina is a member of the World Trade Organization (WTO), the Latin 
American Integration Association (ALADI) and MERCOSUR (South American 
trade block). 

As a member of the WTO, Argentina has adopted, among other basic 
principles, the General Agreement on Tariffs and Trade (GATT) Value Code, 
which establishes the value guidelines for importing goods.

ALADI is an intergovernmental agency that promotes the expansion of regional 
integration to ensure economic and social development, and its ultimate goal is 
to establish a common market. Its 13 member countries are Argentina, Bolivia, 
Brazil, Chile, Colombia, Cuba, Ecuador, Mexico, Panamá, Paraguay, Peru, 
Uruguay and Venezuela.
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MERCOSUR was created in 1991, when Argentina, Brazil, Uruguay and 
Paraguay signed the Treaty of Asunción. Bolivia is also in the process of being 
appointed as member. The basic purpose of the treaty is to integrate the four 
member countries through the free circulation of goods, services and 
productive factors and establish a common external tariff.

Venezuela was incorporated as a full member of MERCOSUR on 31 July 2012, 
but due to internal sanctions, it is currently suspended and cannot exercise the 
rights granted by this Treaty. It should also be noted that Chile, Colombia, 
Ecuador, Guyana, Peru and Surinam are associated with MERCOSUR as 
acceding countries.

The import of goods originating in any of the member countries is subject to a 
0% import duty.

Import taxes
In Argentina, importation duties are calculated on the CIF value of goods, 
valued using GATT valuation standards. The duty rate ranges from 0% to 35%, 
according to the category of goods, which should be identified for duty 
purposes using common MERCOSUR nomenclature tariffs.

Additionally, the importation of goods is subject to the payment of a statistical 
rate, which is 0.5% of the CIF value of goods with a US$500 cap, and VAT 
(10.5%/21%, depending on the goods). VAT payable at importation may be 
treated as input VAT by the importer.

The definitive importation of goods is subject to an additional income tax 
withholding of 6% or 11% (depending on whether the imported assets are to be 
marketed or to be used by the company), VAT withholding (10% or 20%) and 
turnover tax withholding (2.5%). These tax withholdings constitute an advance 
tax payment for registered taxpayers of tax calculated in the tax return for the 
relevant tax period. In the case of imports of capital assets, property, plant and 
equipment, no withholdings would apply.

Export taxes
The definitive exportation of goods is subject to an additional withholding tax 
when such goods are invoiced to a country different from the one where the 
foreign importer is located. Rate is 0.5% (or 2% when the invoices are issued to 
entities located in non-cooperative countries regarding fiscal transparency) of 
the free-on-board (FOB) value of the goods.

Export duty is levied on the export of goods for consumption, i.e., the definitive 
extraction of merchandise from Argentina. Most export duties were eliminated 
in 2016/2017 — in particular, export duties on crude oil and liquid gas.

Other taxes

Tax on debits and credits in checking accounts
The tax on debits and credits in checking accounts is assessed at a 0.6% rate, 
based on the amount of the credit or debit made in the checking account. The 
tax is determined and collected by the bank. 

Additionally, 34% of the tax paid for bank account credits may be offset against 
income tax or MPIT returns and related tax advances.

A new Decree issued on May 7, 2018 established that 33% of the tax paid for 
both “credits” and “debits” can offset income tax and MPIT obligations 
(including obligations arising from annual tax returns or the respective advance 
payments) for fiscal years starting 1 January 2018, and thereafter. The new 
creditability percentage is effective for the tax on debits and credits derived 
from taxable events occurring 1 January 2018, and thereafter.

Personal assets tax
Personal assets tax applies to individuals with assets owned as at 31 December 
each year. For resident individuals, the tax applies on assets owned in Argentina 
and abroad. For nonresident individuals, the tax applies on assets owned only in 
Argentina.
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The law presumes (without admitting evidence to rebut the presumption) that 
shares, quotas and other participation interests held in the capital of Argentine 
companies by nonresident entities are indirectly owned by foreign individuals; 
thus, the tax applies to this type of ownership. The tax amounts to 0.25% 
annually (based on the equity value according to the financial statements), 
which must be paid by the Argentine companies as substitute taxpayers. The 
substitute taxpayer is consequently entitled to ask for a refund of the tax from 
its shareholders or partners. 

Social security taxes
Salaries paid to employees are subject to employer and employee contributions 
to the social security system.

The percentages for employers and employees are 23.5% and 17.0%, 
respectively. The employee’s tax must be withheld from the salary payment 
by the employer. 

Additionally, if a company’s main activity is commerce or the provision of 
services and its average sales for the last three fiscal years exceed ARS48 million 
(about US$2 million), the social security taxes borne by the company rise from 
23.5% to 26.7%. 

E.	 Other

Business presence
In Argentina, forms of “business presence” typically include corporations, 
limited liability companies, foreign branches and joint ventures (incorporated 
and unincorporated). In addition to commercial issues, the tax consequences of 
each form are important considerations when setting up a business in 
Argentina. Unincorporated joint ventures are commonly used by companies in 
the exploration and development of oil and gas projects.

Foreign exchange controls
The Central Bank of Argentina has implemented regulations aimed at relaxing 
the control measures on the foreign exchange market. Foreign currency 
obtained from export of goods and services will not be subject to the obligation 
to bring and settle in the Exchange Market. Financial loans are not required to 
be settled into Argentina. However, regardless of whether the funds are entered 
and settle or not, it is mandatory to register the debt on Central Bank’s 
Communique “A” 6401. Payments abroad of dividends, loans, interest and 
principal, as well as imports of goods, are allowed.

Promotion program for incremental gas production
In January 2013, a resolution established a promotion program for additional gas 
production sold on the domestic market over a determined base. Beneficiaries will 
receive a governmental compensation to reach US$7.5 per million BTU.

Promotion system for investments in hydrocarbon operations
There is a promotion system for hydrocarbon investors. If certain conditions are 
met, the following benefits are provided:

•	 Investors will be able to trade a portion of liquid and gaseous hydrocarbon 
production from the project freely on the foreign market after the fifth year 
of the project, without having to pay export duties.

•	 Investors would have free availability of the foreign currency obtained as a 
result of the sale of that portion (although there are certain conditions that 
must be satisfied), without the obligation of entering that money into 
Argentina.

•	 When domestic demand prevents the producer from exporting the 
abovementioned portion, those producers will be guaranteed a local price 
that is equivalent to the export benchmark (without the effect of 
withholdings, which would not apply in this case), and they will have privileged 
rights to obtain freely available foreign currency on the official exchange 
market up to the amounts equaling the abovementioned percentage.
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Province of Tierra del Fuego
A special tax regime currently applies to certain activities carried out in the 
Province of Tierra del Fuego. Law No. 19640 establishes that individuals, 
undivided estates and legal persons are exempt from any national tax that may 
apply to events, activities or transactions performed in the Province of Tierra 
del Fuego, Antarctica and the South Atlantic Islands, or that relate to assets 
located in Tierra del Fuego. As a result, activities carried out in the Province of 
Tierra del Fuego are exempt from CIT, VAT and MPIT. Furthermore, employees 
working in this province are exempt from income tax.

Despite this, the Argentine Government enacted Decree No. 751/2012, which 
abolishes all fiscal and custom benefits created by Law No. 19640 in respect of 
activities related to oil and gas production, including services to the oil and gas 
industry. Decree No. 751/2012 applies to taxable events and income accrued 
since 17 May 2012.

However, Decree No. 520/2017 partially reverted such abolition, establishing 
that oil and gas produced in Tierra del Fuego will not be subject to VAT when 
sold to consumers located in such jurisdiction. It applies to taxable events since 
18 July 2017.

Treaties to avoid international double taxation
Argentina has numerous treaties in effect to avoid double international taxation 
and thus promote reciprocal investment and trade. International treaties 
entered into with the following countries are currently in place: Australia, 
Belgium, Bolivia, Brazil, Canada, Chile, Denmark, Finland, France, Germany, 
Italy, Mexico, Netherlands, Norway, Russia, Spain, Sweden, Switzerland and 
United Kingdom.

Also, Argentina has entered into specific international transportation treaties 
with several nations.
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Corporate income tax
Australian resident corporations are subject to income tax on their nonexempt, 
worldwide taxable income at a rate of 30%.
From 1 July 2017, a 27.5% company tax rate applies to “small business” 
companies with less than AU$25 million of turnover. The corporate income tax 
rate will progressively decrease to 25% by 2026 for companies with less than 
AU$50 million of turnover.
Small business companies benefiting from the reduced CIT rate must determine 
whether they frank at 27.5% or 30%, based on the prior year’s turnover.
The taxable income of nonresident corporations from Australian sources that is 
not subject to final withholding tax or treaty protection is also subject to tax at 
the applicable CIT rate. The CIT applies to income from Australian oil and gas 
activities.
Australia does not apply project ring fencing in the determination of corporate 
income tax liability. Profits from one project can be offset against the losses 
from another project held by the same tax entity, and profits and losses from 
upstream activities can be offset against downstream activities undertaken by 
the same entity.
Australia has tax consolidation rules whereby different Australian resident 
wholly owned legal entities may form a tax-consolidated group and be treated 
as a single tax entity.
CIT is levied on taxable income. Taxable income equals assessable income less 
allowable deductions. Assessable income includes ordinary income (determined 
under common law) and statutory income (amounts specifically included under 
the Income Tax Act). Deductions include expenses, to the extent that they are 
incurred in producing assessable income or are necessarily incurred in carrying 
on a business for the purpose of producing assessable income.
Deductions for expenditures of a capital nature may be available under the 
“Uniform Capital Allowance” regime. The most common being in the form of a 
capital allowance for depreciating assets (see “Capital allowances” in Section 
C). However, there may be deductions available for other types of capital 
expenditures (e.g., an expenditure incurred to establish an initial business 
structure is deductible over five years).
Profits from oil and gas activities undertaken by an Australian resident 
company in a foreign country are generally exempt from tax in Australia, 
provided they are undertaken through a foreign permanent establishment (PE).

Capital gains
Gains resulting from a capital gains tax (CGT) event may be subject to income 
tax. Gains arising from assets acquired prior to 20 September 1985 can be 
disregarded subject to the satisfaction of integrity measures. Capital gains or 
losses are determined by deducting the cost base of an asset from the proceeds 
(money received or receivable, or the market value of property received or 
receivable). For corporate taxpayers, the net capital gain is included in taxable 
income and taxed at the applicable CIT rate.
Capital losses are deductible against capital gains and not against other taxable 
income. However, trading losses are deductible against net taxable capital 
gains, which are included in taxable income. Net capital losses can be carried 
forward indefinitely for use in subsequent years, subject to meeting loss 
carryforward rules.
Capital gains and losses on disposals of plant and depreciating assets acquired 
on or after 21 September 1999 are not subject to the CGT provisions. Instead, 
these amounts are treated as a balancing adjustment under the depreciation 
rules and are taxed on revenue account (see “Asset disposals” in Section G).
Oil and gas exploration permits, retention leases and production licenses 
acquired after 30 June 2001 are treated as depreciating assets and are 
therefore not subject to CGT. Permits, leases and licenses acquired on or before 
30 June 2001 are subject to the CGT provisions.
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For interests in foreign companies of 10% or more, capital gains or losses 
derived by an Australian resident company on the disposal of shares in a 
foreign company are reduced according to the proportion of active versus 
passive assets held by the foreign company. Foreign companies with at least 
90% active assets can generally be disposed of free of CGT.

Australian companies with foreign branch active businesses (which will 
generally include oil and gas producing assets) can also generally dispose of 
foreign branch assets free of CGT.

Nonresidents are subject to CGT on only taxable Australian property (TAP). TAP 
includes:

•	 Taxable Australian real property (e.g., real property or land in Australia and 
mining, quarrying or prospecting rights if the underlying minerals or 
materials are in Australia)

•	 Indirect Australian real property, comprising a membership interest in an 
entity in which, broadly speaking, the interest in the company is equal to or 
greater than 10% and more than 50% of the market value of the company’s 
assets can be traced to taxable Australian real property; the residency of the 
entity is irrelevant, and this measure can apply to chains of entities (see 
Section G for an explanation of how this principle is applied in the context of 
nonresidents selling shares in an Australian company)

•	 Assets of a business conducted through a PE in Australia
•	 Rights or options to acquire the abovementioned assets

A 12.5% non-final withholding tax applies to the disposal of TAP by nonresidents 
from 1 July 2017 (previously 10% from 1 July 2016) (see Section E).

Functional currency
Provided certain requirements are met, taxpayers may elect to calculate their 
taxable income by reference to a functional currency (i.e., a particular foreign 
currency) if their accounts are solely or predominantly kept in that currency.

Transfer pricing and global base erosion and profit shifting (BEPS)
Australia’s transfer pricing laws, amended in 2012 and 2013, ensure that 
international related-party transactions are priced at arm’s length. Taxpayers 
are required to self-assess the impact of any differences between actual and 
arm’s-length conditions. The legislation requires taxpayers to demonstrate that 
the actual commercial or financial dealings between themselves and offshore 
related parties accord with those that might be expected to be agreed between 
independent parties. If this is not to be the case, arm’s-length conditions should 
be assessed on arrangements that would reasonably be expected to exist 
between independent third parties (this may involve a reconstruction of 
transactions in certain circumstances, setting aside actual contractual terms).

The Australian Taxation Office (ATO) issued guidance in 2014 on the new 
transfer pricing specific documentation requirements for compliance purposes. 
In addition to preparing transfer pricing documentation in accordance with ATO 
requirements, taxpayers are subject to certain mandatory record-keeping 
requirements in order to support their self-assessment position. Failure by 
taxpayers to prepare documentation for income years commencing on or after 
1 July 2013, which meets the ATO minimum requirements outlined in the 
legislation, results in those taxpayers not being able to establish that they have 
a Reasonably Arguable Position (RAP) with respect to their transfer prices.

In the event of an ATO audit, this automatically elevates the taxpayer to a 
higher penalty position. The ATO has released simplified documentation 
requirements for certain categories of taxpayers/related-party dealings, which 
may be used by taxpayers to minimize some of their record-keeping and 
compliance costs.

Specific disclosures in relation to international related-party transactions and 
their underlying pricing (including methodologies adopted and supporting 
documentation maintained) are required to be made as part of the income tax 
return process.
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Australia is actively involved in the global BEPS debate. Effective for income 
years commencing on or after 1 January 2016, domestic legislation has been 
implemented in respect of Action 7 (preventing the artificial avoidance of PE 
status) in the form of the Multinational Anti-Avoidance Law (MAAL) and Action 
13 (transfer pricing and country-by-country (CbC) documentation). This 
legislation applies only to taxpayers that are a “significant global entity” (SGE) 
for the year (i.e., it is a global parent entity or a member of a consolidated 
accounting group that has annual global income exceeding AU$1 billion). All 
Australian entities and Australian PEs of nonresidents are required to lodge a 
CbC report, a master file and a local file (subject to certain exemptions). The 
local file is not wholly consistent with the Organisation for Economic 
Co-operation and Development (OECD) recommendations, and the ATO will 
still expect taxpayers to prepare separate Australian-specific transfer pricing 
documentation.

This legislation also doubles the amount of any penalty imposed on an SGE for 
entering into any tax-avoidance or profit-shifting schemes in which the taxpayer 
does not have a RAP.

On 27 March 2017, the Australian Parliament passed legislation to implement 
a Diverted Profits Tax (DPT). The DPT allows the Australian Commissioner of 
Taxation to impose a penalty DPT rate of 40% on Australian and foreign owned 
SGEs in respect of certain profits “diverted” out of Australia. The DPT applies 
for income years commencing on or after 1 July 2017. The DPT is designed to 
complement other existing anti-avoidance rules contained in Part IVA of the 
Income Tax Assessment Act 1936. Very broadly, it will apply to arrangements 
or “schemes” where:

•	 A taxpayer (“the relevant taxpayer” has obtained a tax benefit in connection 
with the scheme in an income year

•	 A foreign entity, that is an associate of the relevant taxpayer, entered into or 
carried out the scheme or is otherwise connected with the scheme

•	 The principal purpose, or one of the principal purposes of the scheme, is to 
obtain an Australian tax benefit or to obtain both an Australian and foreign 
tax benefit

•	 None of the statutory exemptions apply

As part of this package of legislation, the revised OECD transfer pricing 
guidelines will also be incorporated into Australia’s tax law from 1 July 2016. 
These arose from BEPS Actions 8 to 10 and are intended to ensure that 
transfer pricing outcomes better reflect value creation in global supply chains. 
Accompanying the introduction of the DPT were increased penalties for 
noncompliance with tax document requirements for SGEs with, by way of 
example, “failure to lodge” penalties for SGEs being as high as AU$525,000. 
These changes will apply from 1 July 2017.

On 7 June 2017, Australia signed the Multilateral Convention to Implement Tax 
Treaty Related Measures to Prevent Base Erosion and Profit Shifting (the  
Multilateral Instrument). The Multilateral Instrument (OECD BEPS Action 15) 
was developed to efficiently modify jurisdictions’ double tax agreements to 
prevent their exploitation and to improve international dispute resolution 
mechanisms. Exposure draft legislation released for consultation in February 
2018 would give the Multilateral Instrument force of law in Australia. Pending 
the ratification of the Multilateral Instrument by Australia’s double tax 
agreement partners, it will modify the majority of Australia’s double tax 
agreements to comply with relevant BEPS initiatives, including changes to 
double tax agreement outcomes relating to hybrid mismatches, PEs, treaty 
abuse and dispute resolutions.

In March 2018, the Australian Treasury released a revised exposure draft of 
Australia’s hybrid mismatch rules, which were originally released for 
consultation in November 2017. These rules address BEPS Action 2 
(neutralizing the effects of hybrid mismatch arrangements) and are aimed at 
eliminating double tax benefits arising from arrangements that exploit 
differences in the tax treatment of an entity or an instrument under the tax 
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laws of two or more tax jurisdictions. Contained within these rules is an 
integrity measure that targets related-party cross-border financing where the 
tax outcome is “in substance” a hybrid outcome by virtue of the creditor being 
resident in a no- or low-tax cost jurisdiction. The anticipated start date of the 
rules is 1 January 2019.

In 2016, the ATO also published two documents relevant to various lease-in, 
lease-out (LILO) arrangements (e.g., charter structures that involve bringing 
vessels/rigs, etc., into Australian waters) and foreign residents operating 
vessels/other assets in Australia. Consultation with advisors is currently 
underway and ongoing ATO compliance activity is expected across the industry. 
The ATO published both a taxpayer alert (TA 2016/4), summarizing the ATO’s 
concerns regarding LILO arrangements and, in December 2016, circulated an 
updated draft guidance paper on Transfer pricing and profit attribution 
guidance in relation to foreign resident vessels operating in Australia and cross 
border vessel leasing. The latter has been designed to provide practical 
guidance on transfer pricing and profit attribution issues in relation to the 
operation of vessels in Australia.

The ATO has issued Taxpayer Alert TA 2016/4 explaining its concerns in 
relation to certain LILO arrangements around transfer pricing, PE attribution, 
Part IVA and withholding taxes.

International related-party financing arrangements (IRPFAs) have been a high- 
priority area for the ATO for some time. Within the 2017 year, a high-profile 
case and subsequent Practical Compliance Guideline (PCG) 2017/4 on IRPFAs 
have provided insight into the ATO’s view on the pricing and conditions of 
these transactions. The PCG risk assessment, although not a mandatory 
exercise, provides the ATO’s expectation that taxpayers self-assess each of 
their IRPFAs on, at a minimum, an annual basis against a number of specified 
criteria. These criteria then assign the IRPFA a risk zone based on the outcomes 
of the self-assessment. A taxpayer is deemed to fall in the risk zone of its 
highest-risk IRPFA.

Dividends
Dividends paid by Australian resident companies can be franked with a franking 
credit to the extent that Australian income tax has been paid by the company at 
the full corporate tax rate on the income being distributed. 

For resident corporate shareholders, to the extent the dividend has been 
franked, the amount of the dividend is grossed up by the amount of the 
franking credit and included in assessable income. The company is then 
entitled to:

•	 A nonrefundable credit or offset of an amount equal to the franking credit 
•	 Conversion of excess franking credits into carryforward trading losses
•	 A franking credit in its own franking account that can in turn be distributed 

to its shareholders

For resident individual shareholders, the shareholder includes the dividend 
received plus the franking credit in assessable income. The franking credit can 
be offset against personal income tax assessed in that year, and excess franking 
credits are refundable.

Dividends paid or credited to nonresident shareholders are subject to a final 
30% withholding tax (the rate is generally reduced by any applicable tax treaty) 
on the unfranked portion of a dividend. No dividend withholding tax applies to 
franked dividends. Subject to double tax treaty relief, the withholding tax is 
deducted at source on the gross amount of the unfranked dividend.

Dividends paid by a foreign company to an Australian resident company are not 
taxable if the Australian company has a 10% or more participation interest in 
the foreign company. This exemption is limited to equity interests from 
16 October 2014 and aligns with the debt/equity classification of financial 
instruments for income tax purposes.
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Special rules exempt withholding tax on dividends paid to foreign residents 
that are classed as “conduit foreign income.” This term broadly means foreign-
sourced income earned by an Australian company that is not subject to tax in 
Australia. In practice, this means non-Australian exploration and production 
companies may consider using Australia as a regional holding company 
because:

•	 Profits from foreign operations (or foreign subsidiaries) can be passed 
through Australia free of tax.

•	 CGT is not generally levied on the disposal of foreign subsidiaries or branch 
operations (provided they hold predominantly active assets).

Tax year
A company’s tax year runs from 1 July to 30 June of each year. It is, however, 
possible to apply for a different accounting period to align a taxpayer’s tax 
year with the financial accounting year of the taxpayer or the worldwide 
corporate group.

PRRT
PRRT is a federal tax that applies to petroleum projects. PRRT applies at the 
rate of 40%. PRRT has historically applied only to projects in most offshore 
areas under the jurisdiction of the Commonwealth of Australia. However, from 
1 July 2012, PRRT also applies to onshore projects and the North West Shelf 
project. PRRT does not apply to projects within the Australia-East Timor Joint 
Petroleum Development Area (JPDA) (see Section I for further details).

PRRT returns are due annually, for each year ending 30 June, if assessable 
receipts are derived in relation to a petroleum project. It is not possible to 
change the PRRT year-end to a date other than 30 June. Quarterly 
installments of PRRT must also be calculated and paid.

PRRT applies to the taxable profit of a project generated from a project’s 
upstream activities. The taxable profit is calculated by reference to the 
following formula:

Taxable profit = assessable receipts — deductible expenditures  

Generally, because PRRT is imposed on a project basis, the deductibility of 
expenditure is limited to expenditures incurred for that project, and such 
expenditures cannot be deducted against other projects of the same entity. 
However, exploration expenditures may be transferred between projects in 
which the taxpayer or its wholly owned group of companies has an interest, 
subject to certain conditions. 

A liability to pay PRRT exists where assessable receipts exceed deductible 
expenditures.

PRRT is levied before income tax and is deductible for income tax purposes. A 
PRRT refund received is assessable for income tax purposes. A grossed-up 
deduction against the PRRT liability is available for royalties and excise paid (on 
onshore projects and the North West Shelf project). Taxpayers can elect to 
calculate their PRRT liability by reference to a functional currency other than 
Australian dollars, provided certain requirements are met.

Assessable receipts include most receipts, whether of a capital or revenue 
nature, related to a petroleum project — e.g., petroleum receipts, tolling 
receipts, exploration recovery receipts, property receipts, miscellaneous 
compensation receipts, employee amenity receipts and incidental production 
receipts. 

For projects involving the conversion of gas to liquids, special regulations apply 
to govern the calculation of the deemed sale price of the sales gas at the point 
at which it is capable of conversion. It is necessary to calculate a deemed price 
in terms of the regulations in which no independent sale occurs at the gas-to-
liquid conversion point. This price is then applied to determine the assessable 
receipts subject to PRRT.
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Deductible expenditures include expenses of a capital or revenue nature. There 
are six categories of deductible expenditures:

•	 Exploration expenditures (e.g., exploration drilling costs, seismic survey)
•	 General project expenditures (e.g., development expenditures, costs of 

production)
•	 Closing-down expenditures (e.g., environmental restoration, removal of 

production platforms)
•	 Resource tax expenditure (e.g., state royalties and excise)
•	 Acquired exploration expenditure
•	 Starting base expenditure

Acquired exploration expenditure and starting base expenditure are applicable 
to only onshore projects and the North West Shelf, which transitioned into the 
PRRT regime from 1 July 2012.
Certain expenditures are not deductible for PRRT purposes — for example, 
financing-type costs (principal, interest and borrowing costs); dividends; share 
issue costs; repayment of equity capital; private override royalties; payments to 
acquire an interest in permits, retention leases and licenses; payments of 
income tax or good and services tax (GST); indirect administrative or 
accounting-type costs incurred in carrying on or providing operations or 
facilities; and hedge expenses. A number of these items are contentious and 
have been subject to review and recent legislative amendments. With respect to 
indirect costs, the ATO has released two Practical Compliance Guidelines 
(PCGs) that deal specifically with the PRRT treatment of:
•	 PCG 2016/12 — deductibility of general project expenditure relating to the 

overhead component of time written costs
•	 PCG 2016/13 — deductibility of general project expenditure

These PCGs apply in relation to expenditure incurred on or after 1 July 2015.

Excess deductible expenditures can be carried forward to be offset against 
future assessable receipts. Excess deductible expenditures are compounded 
using one of a number of set rates ranging from a nominal inflation rate (based 
on GDP) to the long-term bond rate plus 15%, depending on the nature of the 
expenditure (exploration, general, resource tax, acquired exploration or starting 
base expenditure) and the year the expenditure was incurred (or deemed to be 
incurred for projects transitioning to PRRT from 1 July 2012). Such a 
compounded expenditure is referred to as an “augmented” expenditure.
Where closing-down expenditures and any other deductible expenditures 
incurred in a financial year exceed the assessable receipts, a taxpayer is entitled 
to a refundable credit for the closing-down expenditure, which is capped at the 
amount of PRRT paid by the taxpayer in relation to the project. The amount of 
this credit or PRRT refund is calculated in terms of specific rules. 
As discussed above, onshore projects and the North West Shelf project 
transitioned into the PRRT from 1 July 2012. Those projects that existed on 
2 May 2010 had the option of electing a “starting base” or taking into account 
expenditures incurred prior to 1 July 2012. 
A consolidation regime has also been introduced for PRRT purposes from 
1 July 2012. This applies to onshore project interests only. 
On 30 November 2016, the government announced a review of the current 
PRRT system with numerous submissions being provided from both Treasury 
and Industry since that time. Following his, treasury is continuing to review the 
PRRT system and is seeking additional consultation on matters raised.

Royalty regimes
For onshore projects, wellhead royalties are applied and administered at the 
state government level. Wellhead royalties are generally levied at a rate of 
between 10% and 12.5%6 of either the gross or net wellhead value of all the 
petroleum produced.

6	 A 5% royalty rate applies for onshore tight gas in Western Australia (WA). Different 
rates may apply for geothermal energy.
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Each state has its own rules for determining wellhead value; however, the 
calculation generally involves subtracting deductible costs from the gross value 
of the petroleum recovered. Deductible costs are generally limited to the costs 
involved in processing, storing and transporting the petroleum recovered to the 
point of sale (i.e., a legislative net back).

For most offshore projects, federally administered PRRT is applied rather than a 
royalty and excise regime. Royalties continue to apply to onshore projects 
subject to the PRRT. 

Unconventional oil and gas
No special taxes apply to unconventional oil or unconventional gas. However, as 
discussed above, special regulations apply to the conversion of gas to liquids 
for PRRT purposes.

C.	 Capital allowances
In calculating a company’s CIT liability, tax depreciation deductions may be 
available.

Depreciating assets include assets that have a limited effective life and that 
decline in value over time. Examples of depreciating assets include plant and 
equipment, certain items of intellectual property (IP), in-house software, and 
acquisitions of exploration permits, retention leases, production licenses, and 
mining or petroleum information after 30 June 2001.
A capital allowance deduction equal to the decline in the value of the asset may 
be determined on a diminishing-value (DV) or a prime-cost (PC) method. The 
DV method allows a taxpayer to claim a higher decline in value earlier in the 
effective life of a depreciating asset.
The formula under each method is as follows:
•	 DV = base value × (days held/365 days) × 200%/asset’s effective life.
•	 PC = asset’s cost × (days held/365 days) × 100%/asset’s effective life.

A taxpayer can elect to use either the effective life determined by the ATO or to 
independently determine (self-assess) the effective life of an asset.
A specific concession under the capital allowance provisions relevant to the 
oil and gas industry is the immediate write-off available for costs incurred in 
undertaking exploration activities.
From 14 May 2013, the acquisition cost of acquiring a petroleum right that is 
first used for exploration is immediately deductible only if the right is acquired 
directly from an issuing authority of the Commonwealth, state or territory. The 
acquisition cost of petroleum rights otherwise acquired from 14 May 2013 is 
treated as follows:
•	 If the right is first used for exploration, the cost will be claimed as a capital 

allowance over the lesser of 15 years or the effective life.
•	 If the right is first used for development drilling for petroleum or for 

operations in the course of working a petroleum field, the cost may be 
claimed as a capital allowance over the effective life.

However, concessional treatment in the form of a rollover relief is available for 
exploration “farm-in, farmout” arrangements and interest realignments (see 
“Farm-in and farmout” in Section G).
The effective life of certain tangible assets used in petroleum refining, oil and 
gas extraction, and the gas supply industry is capped at between 15 and 20 
years, with taxpayers able to self-assess a lower effective life. The ATO is also 
currently reviewing the effective life of assets used in the oil and gas industry, 
specifically relating to mining support services. Draft assets lists are expected 
to be realized during 2018.

D.	 Incentives

Exploration
Expenditure on exploration is immediately deductible for income tax purposes. 
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Tax losses 
Income tax losses can be carried forward indefinitely; however, the utilization of 
a carried-forward loss is subject to meeting detailed “continuity of ownership” 
requirements (broadly, continuity in more than 50% of the voting, dividend and 
capital rights traced to ultimate shareholders) or “same business test” 
requirements. 
The company tax-loss carryback rules, which applied to tax losses incurred in 
the 30 June 2013 income year, have been repealed, and therefore tax losses 
are no longer able to be carried back to previous income years.

Research and development (R&D)
The R&D Tax Incentive provides a nonrefundable 38.5% tax credit or offset to 
eligible entities that have a turnover greater than AU$20 million and perform 
R&D activities. The 38.5% tax credit can be used to offset the company’s 
income tax liability to reduce the amount of tax payable. If the company is in a 
tax-loss position, the tax credit can be carried forward indefinitely, subject to 
the satisfaction of the ownership and same business tests as required. Smaller 
companies with annual group turnover of less than AU$20 million (globally) can 
obtain a refundable 43.5% tax credit, provided they are not controlled by tax-
exempt entities. A AU$100 million threshold applies to the R&D expenditure for 
which companies can claim a concessional tax offset under the R&D Tax 
Incentive. For any R&D expenditure amounts above AU$100 million, companies 
will still be able to claim a tax offset at the normal corporate tax rate.
Eligible R&D activities are categorized as either “core” or “supporting” R&D 
activities. Core R&D activities are broadly defined as experimental activities 
whose outcome cannot be known in advance and which generate new 
knowledge. Supporting activities may also qualify if they are undertaken for the 
purpose of directly supporting the core R&D activities (certain specific 
exclusions can apply).
Eligible expenditure is defined as expenditure incurred by an eligible company 
during an income year, including contracted expenditure, salary expenditure 
and other expenditure directly related to R&D. Generally, only R&D activities 
undertaken in Australia qualify for the R&D Tax Incentive with some limited 
scope to claim overseas R&D activities that have a scientific link to Australia.
Eligible companies are companies incorporated in Australia or foreign branches 
that have a PE in Australia. 
To claim the R&D Tax Incentive, claimants must complete an annual registration 
with AusIndustry (the government body that looks after the technical aspects 
of the R&D Tax Incentive) and must retain appropriate substantiation of its R&D 
activities. The annual registration needs to be lodged within 10 months of the 
end of the income tax year-end.

Foreign-owned R&D
Where IP formally resides in a foreign jurisdiction of an Australian R&D entity 
(e.g., an overseas parent company), the Australian-based R&D activities may 
qualify for the 38.5% R&D Tax Incentive, provided that an approved-format R&D 
contract exists and is undertaken with a country with which Australia has a 
double tax treaty.

E.	 Withholding taxes

Interest, dividends and royalties 
Interest, dividends and royalties paid to nonresidents are subject to a final 
Australian withholding tax of 10%, 30% (on the unfranked portion of the 
dividend to the extent it does not comprise conduit foreign income — see 
Section B for a discussion on dividends) and 30%, respectively, unless altered 
by a relevant double tax treaty or a specific exemption applies.

Australia has a comprehensive double tax treaty network that can significantly 
reduce these taxes. In addition, some recent double tax treaties specifically 
exclude payments for the use of substantial equipment from the definition 
of royalty.
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Natural resource payments made to nonresidents are subject to a non-final 
withholding tax. Natural resource payments are payments calculated by 
reference to the value or quantity of natural resources produced or recovered 
in Australia. Entities receiving natural resource payments are required to lodge 
an income tax return in Australia, which includes the non-final withholding 
tax paid.

Branch remittance tax 
Branch remittance tax does not generally apply in Australia; however, care 
should be taken if dividends are paid from such Australian sourced profits, 
especially if the shareholder is not a tax resident in a jurisdiction that has a 
double tax treaty with Australia.

Foreign resident withholding tax and foreign contractor 
withholding tax
Foreign resident withholding tax and foreign contractor withholding tax (FRWT) 
of 5% must be withheld from payments made to foreign residents for certain 
“works” and for related activities in connection with such works in Australia.

Works include the construction, installation and upgrade of buildings, plant 
and fixtures, and include such works where they relate to natural gas field 
development and oil field development and pipelines. Related activities cover 
associated activities, such as administration, installation, supply of equipment 
and project management.

A variation of, or exemption from, the FRWT rate of 5% may be sought from the 
ATO in certain circumstances — for example, if the relevant income is not 
assessable in Australia, or if the rate of 5% is excessive in comparison to the 
amount of tax that would ultimately be payable, or if the foreign entity has an 
established history of tax compliance in Australia.

Examples of payments that are not subject to FRWT include:

•	 Payments that constitute a royalty (a royalty withholding tax may apply 
depending on the circumstances)

•	 Payments for activities relating purely to exploration-related activities
•	 Payments for services performed entirely outside of Australia

Withholding tax from clients of nonresidents doing business in 
Australia without an Australian Business Number
An entity is required to withhold 47% from a payment it makes to another entity 
if the payment is for a supply made in the course or furtherance of an 
enterprise carried on in Australia and the other entity does not correctly quote 
its Australian Business Number (ABN).

The 47% need not be withheld if the ABN is correctly quoted or if the taxpayer 
has evidence that the payment is being made to a nonresident for a supply that 
is not made in carrying on an enterprise in Australia, or if it will be exempt from 
income tax.

Withholding tax on transactions involving taxable Australian 
property (TAP)
For contracts entered into on or after 1 July 2017, Australian domestic 
legislation imposes a 12.5%7 non-final withholding tax obligation on the 
purchase of certain TAP assets from foreign residents (see “Capital gains” in 
Section B for assets that are TAP). The 12.5% withholding tax is on the 
proceeds payable in relation to the sale (not the profit from the sale). There are 
a number of exceptions, including real property transactions with a market 
value less than AU$750,000 (previously AU$2 million). The measures place 
additional compliance obligations upon purchasers and sellers, both resident 
and nonresident. Australian resident vendors will need to apply to the ATO for a 

7	 A withholding tax rate of 10% applies to contracts that are entered into between 1 
July 2016 and before 1 July 2017.
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clearance certificate confirming they are not foreign residents if the value of 
the property is AU$750,000 or greater (residential property transactions 
under AU$750,000 are exempt). Other exemptions and variations may apply.

F.	 Financing considerations
Australia’s income tax system contains significant rules regarding the 
classification of debt and equity instruments and, depending on the level of 
funding, rules that have an impact on the deductibility of interest. 

Thin capitalization measures apply to the total debt of Australian operations of 
multinational groups (including foreign and domestic related-party debt and 
third-party debt). The measures apply to the following entities:

•	 Australian entities that are under foreign control (inward investors).
•	 Foreign entities that either invest directly into Australia or operate a 

business through an Australian branch (inward investors).
•	 Australian entities that control foreign entities or operate a business 

through an overseas branch (outward investors).

From 1 July 2014, the thin capitalization rules provide for a safe harbor 
based on 60% of assets (assets less non-debt liabilities, plus or minus some 
adjustments). This largely approximates to a debt-to-equity ratio of 1.5:1. 
Interest deductions are denied for interest payments on the portion of the 
company’s debt that exceeds the safe harbor ratio. The thin capitalization rules 
do not apply to an entity whose debt deductions (and those of its associates) 
do not exceed AU$2 million. Separate rules apply to financial institutions.

If the entity’s debt-to-equity ratio exceeds the safe harbor ratio, interest is still 
fully deductible, provided the entity can satisfy the arm’s-length test. Under this 
test, the company must establish that the level of debt could be obtained under 
arm’s-length arrangements, taking into account industry practice and specific 
assumptions required under the tax law.

The maximum allowable debt of an Australian entity may alternatively be 
determined by reference to a worldwide gearing test of the entity and its 
associates. The rate for the worldwide gearing test is 100% from 1 July 2014.

The debt/equity classification of financial instruments for tax purposes is 
subject to prescribed tests under law. These measures focus on economic 
substance rather than on legal form. If the debt test is satisfied, a financing 
arrangement is generally treated as debt even if the arrangement could also 
satisfy the test for equity. 

The debt/equity measures are relevant to the taxation of dividends (including 
imputation requirements), the characterization of payments to and from 
nonresident entities, the thin capitalization regime, and the dividend and 
interest withholding taxes and related measures.

Australia does not currently impose interest quarantining. Generally, corporate-
level debt deductions may be used to offset all assessable income derived by 
the borrowing entity, regardless of the source or type of assessable income. 
However, interest deductions may be disallowed if the related borrowing is 
directly related to the derivation of certain exempt income (e.g., foreign income 
derived by a foreign branch).

G.	 Transactions

Asset disposals
The disposal of an exploration permit, retention lease or production license 
acquired on or after 1 July 2001 may result in an assessable or deductible 
balancing adjustment under the Uniform Capital Allowance provisions for 
income tax purposes. Any gain is assessable and included in taxable income — 
not just the depreciation previously claimed (i.e., sales proceeds less the 
written-down tax value). If the sales proceeds are less than the written-down 
tax value, a deductible balancing adjustment is allowed.

The transfer or disposal of an interest in an exploration permit does not in itself 
trigger PRRT consequences; a transferor is not subject to PRRT on any 
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consideration received, and the transferee is not entitled to any deduction for 
PRRT purposes for any consideration given. However, generally the purchaser 
inherits the vendor’s PRRT profile, including undeducted expenditure.

Farm-in and farmout
It is common in the Australian oil and gas industry for entities to enter into 
farm-in arrangements.

Under an immediate transfer arrangement, the farmer will typically transfer a 
percentage interest in a permit or license on entry into the agreement, in return 
for a commitment from the farmee to undertake exploration or other 
commitments for a period of time or up to a specified amount. A cash payment 
may also be made to the farmer by the farmee on entering into the 
arrangement.

Under a deferred transfer arrangement, the farmer will typically transfer a 
percentage interest in a permit or license after the farmee meets its 
commitment to undertake exploration (or other commitments) for a period of 
time or up to a specified amount. A cash payment may also be made to the 
farmer by the farmee on entering into the arrangement.

The income tax implications for a farmee who enters into a farm-in arrangement 
on or after 1 July 2001 are determined under the Uniform Capital Allowance 
provisions. A farmee is deemed to hold a depreciating asset, being the interest 
in the petroleum permit, from the time the interest is acquired (this can be up 
front or deferred, depending on the terms of the particular arrangement).

The income tax consequences of farm-in and farmout arrangements can be 
complex. The ATO has previously expressed its views in two tax rulings (MT 
2012/1 and MT 2012/2). In addition, concessional treatment in the form of a 
rollover relief is available for exploration “farm-in, farmout” arrangements and 
interest realignments that were adversely impacted by the enacted changes to 
immediate deductions for exploration (refer to Section C above).

Acquisition costs of a farmee are not deductible for PRRT purposes and, 
similarly, consideration received by a farmer for a farmout is not assessable for 
PRRT purposes. 

Selling shares in a company (consequences for resident and 
nonresident shareholders)
A share disposal is generally subject to the CGT regime. Nonresidents who 
dispose of shares in an Australian or nonresident company are subject to tax in 
Australia only if the shares are considered to be taxable Australian property 
(TAP) (see Section B for a discussion of CGT and TAP and Section E for a 
discussion on withholding tax). Entities that hold, directly or indirectly (via 
interposed subsidiaries), assets comprising primarily Australian oil and gas 
exploration permits and production licenses are generally classed as having 
TAP. However, exceptions to this provision may apply, depending on the 
company’s asset mix.

H.	 Indirect taxes

Goods and services tax

Introduction
A GST regime applies in Australia. Most transactions that take place within the 
Indirect Tax Zone (ITZ) (and some from offshore) are subject to GST. This tax, 
which was introduced in July 2000, is a multistaged value-added tax (VAT) that 
applies at each point of the supply chain. It is applied at a standard rate of 10%, 
with GST-free status (zero rated) for qualifying exported products and services 
and some other specified transactions; and input taxed treatment (exempt) 
generally applies to financial services and residential housing.

Both Australian resident and nonresident entities engaged in the oil and gas 
industry may be subject to GST on services and products supplied. Most 
commercial transactions have a GST impact, and this should be considered 
prior to entering into any negotiation or arrangement. 
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Imports and exports
The importation of most goods into the ITZ for home consumption is subject to 
GST (irrespective of the Australian GST registration status of the importer). GST 
is typically payable at the time the goods are entered for home consumption in 
a similar manner to customs import duty (see below). Goods may not be 
released by the customs authorities until such time as the GST and import duty 
have been paid. The importation of low- value goods (i.e., less than AU$1,000) 
into the ITZ is currently not subject to GST. GST will apply to such low-value 
imports by consumers, in certain situations, from 1 July 2018. 

Under certain conditions, importers may register to participate in the GST 
deferral scheme. This scheme allows the payment of GST on imports to be 
deferred until lodgment of the entity’s Business Activity Statement (BAS) for 
the tax period in which the import is made. It is at this time that the entity 
would typically claim input tax credits for the GST payable on the imported 
goods. The deferral scheme therefore alleviates the cash flow impacts that may 
otherwise occur if the GST is paid at the time the goods are entered for home 
consumption. GST is calculated on the value of the taxable importation, which 
includes the value of the goods, the import duty, and the international 
transport and insurance.

If goods are exported, GST-free status may be obtained. To qualify as GST-free, 
goods must generally be exported within 60 days of the earlier of consideration 
being provided or a tax invoice being issued, although this period can be 
extended by the ATO in certain circumstances. Evidence that indicates the 
goods have left the ITZ within the required time frame must be retained by 
exporters.

Registration
The compulsory GST registration threshold is AU$75,000; however, entities 
below this threshold can choose to voluntarily register for GST. 

Nonresident entities are able to register for GST, and GST will apply to taxable 
supplies made by them. A nonresident may appoint a tax or fiscal 
representative in Australia (but is not required to do so).

As of 1 July 2016, nonresident entities may be able to access revised 
administrative concessions regarding the requirement to register for GST in the 
ITZ. Whether the concessions will apply depends on a nonresident’s proposed 
activities in the ITZ; however, as a guide, a nonresident may not be required to 
register if it:

•	 Does not carry on its enterprise through a fixed place in the ITZ
Or

•	 Does not carry on, or intend to carry on, its activities for more than 183 days 
in a 12-month period

A registered entity may recover input tax on “creditable acquisitions,” that is, 
the GST charged on goods and services that a registered entity acquires for 
creditable purposes. Input tax is claimed through the BAS.

There are both voluntary and compulsory reverse-charge provisions that may 
apply to both resident and nonresident entities. 

Disposal of assets or shares
The disposal of an asset, such as an exploration permit, retention lease or 
production license, will ordinarily be a taxable supply upon which GST is 
payable. However, an entity can usually claim input tax credits for acquisitions 
made in connection with the sale and/or acquisition of the asset(s). Such 
transactions can also be treated as GST-free going concerns in qualifying 
circumstances. 

A share disposal is ordinarily treated as an input-taxed supply under the 
Australian GST regime. Thus, although no GST will be payable on the sale 
of the shares, an entity may be restricted from claiming input tax credits 
on acquisitions made in connection with the disposal or acquisition of 
those shares.
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Farm-in and farmout 
The GST consequences of farm-in and farmout arrangements can also be 
complex and MT 2012/1 and MT 2012/2 (See “farm-in” discussion in Section G 
above) include the ATO’s views on the GST interactions.

Various supplies are made by the farmer and farmee and depend on whether 
the arrangement is an immediate or deferred transfer farm-in and farmout. 
Once these supplies have been identified by all parties, the supplies will be 
either taxable or GST-free (as a going concern).

Common GST-related issues arising in farm-in and farmout arrangements 
include:

•	 Economic mismatch of supplies between the farmer and farmee (on the 
basis of GST-free and taxable supplies being made by the parties)

•	 Non-cash consideration
•	 The valuation of supplies involving non-cash consideration
•	 GST registration of the parties involved in the arrangement

Import duty
All goods imported into Australia are subject to classification and have the 
potential to attract customs import duty. Rates of duty are determined by the 
specific tariff classification of the goods being imported. Import duty for goods 
other than “excise-equivalent goods” will typically be levied at a rate of either 
0% or 5%. The rate of duty is applied to the customs value of the goods, which 
generally reflects a free-on-board (FOB) value.

Any import duty payable must be paid at the time goods are entered for home 
consumption.

If duty is payable, opportunities may exist to reduce or remove the tariff 
imposed. Preferential treatment may be available if goods originate from 
countries with which Australia has a trade agreement. Alternatively, 
concessional treatment may be available if substitutable goods are not 
produced in Australia. Importers should assess import duty implications and 
opportunities to benefit from treatments well before goods are shipped to 
Australia.

Subject to limited exceptions, importers are required to lodge an import 
declaration for all goods being entered into Australia. All goods arriving in 
Australia from overseas are subject to customs controls, and importers may be 
required to hold permits or licenses before certain restricted goods can be 
imported.

Excise-equivalent goods (EEGs), such as petroleum products, alcohol and 
tobacco, attract excise-equivalent customs duty upon importation into Australia. 
That is, the import duty reflects the excise duty payable on such goods when 
produced in Australia. Import duty for EEGs is calculated on quantity rather than 
value, although in some cases there may be an ad valorum amount of duty 
payable as well. Most tariff classifications for petroleum products attract a “cents 
per liter” rate of duty only. Preferential or concessional duty treatments are not 
applicable to EEGs; however, opportunities to recover amounts paid may exist 
through duty drawback (where duty-paid goods are subsequently exported) or 
through a claim for fuel tax credits.

Export duty
There are no duties applied to goods exported from Australia.

Excise duty
Excise duty is applied to some goods manufactured in Australia, including 
petroleum products, alcohol and tobacco. Excise does not generally apply to 
exported goods. In the case of crude oil and condensate production from 
coastal waters, onshore areas, and the North West Shelf project area, the rate 
of excise duty can range from 0% to 55%, depending on annual production and 
whether oil is considered old, intermediate or new. The maximum rate for new 
oil (discovered after 1975) is 30%. In all cases, an excise liability is worked out 
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by applying the relevant crude oil excise rate to the volume weighted average of 
the realized FOB price. The first 30 million barrels of crude oil and concentrate 
from a field are excise-free, and for projects that have a PRRT liability, any 
excise payable is effectively creditable through a grossed-up deduction.

Excise duty on most refined liquid petroleum products is (as of March 2018) 
AU$0.409 per liter and is subject to biannual indexation, occurring in February 
and August each year. If excise duty is already paid on goods exported from 
Australia, it may be recovered through an application for drawback or, if the 
exported product is fuel, through a claim for fuel tax credits.

Fuel tax credits
“Fuel tax” is the term given to excise duty payable on fuel manufactured or 
purchased in Australia, or the excise-equivalent customs duty payable on 
imported fuel. In Australia, entities that acquire fuel for use in a business 
activity may be entitled to claim fuel tax credits (FTCs) to recover amounts of 
fuel tax paid.

Before claiming FTCs, it must be established that the fuel for which credits are 
to be claimed is eligible fuel (i.e., duty-paid). It must also be confirmed that the 
business activity in which the fuel is to be consumed is an eligible activity and 
that credits are being claimed at the appropriate rates. In some instances, it 
may also be necessary to confirm that fuel has been effectively acquired before 
making a claim for FTCs, particularly where fuel and/or services are supplied 
under contract.

Importantly, a claim for FTCs can be made based on intended use. FTC 
entitlements are claimed through the BAS, and entities (or agents) seeking to 
make a claim must be registered with the ATO for GST. Where actual use of the 
fuel differs from any claim based on intended use, amendments are made in 
subsequent BAS submissions.

FTC calculations must be based on the rate of fuel tax applicable at the time 
fuel was acquired. Various FTC calculation methodologies are available to 
claimants and should be given due consideration based on individual 
circumstances.

Stamp duty

Introduction
Stamp duty is a state- and territory-based tax that is generally imposed on 
specified transactions. Each state and territory has its own stamp duty 
legislation, which can vary in relation to the types of instrument or transaction 
on which duty is imposed, the rates of duty, the parties liable to pay duty and 
the timing for lodgment and payment of duty.

Below, we explain the stamp duty that may be payable with respect to the 
transfer of petroleum assets.

Stamp duty — transfer of dutiable property
The stamp duty payable on the conveyance or transfer of dutiable property is 
based on the higher of the consideration paid (including GST and liabilities 
assumed) and the market value of the dutiable property being transferred at 
rates that range from 4.5% up to 5.95%.

The definition of dutiable property varies in each Australian jurisdiction, but 
generally includes land, chattels/goods, certain rights in respect of dutiable 
property and business assets. Queensland (Qld), Western Australia (WA) and 
the Northern Territory (NT) are the only Australian jurisdictions that continue 
to impose stamp duty on the transfer of business assets. The definition of 
business assets generally includes goodwill, intellectual property, business 
names, business licenses and supply rights (WA and Qld only). In Qld, business 
assets also include the debts of a business (if the debtor resides in Qld) and 
personal property, such as stock/inventory. Chattels (i.e., moveable items of 
plant and equipment) are subject to duty only if transferred with other dutiable 
items of property.
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The definition of “land” generally includes freehold or leasehold interests in 
land, mining tenements, fixtures (New South Wales (NSW), WA and the 
Australian Capital Territory (ACT)) or anything fixed to the land by more than 
its own weight (Qld, Victoria (Vic), Tasmania (Tas), NT and South Australia 
(SA)). In WA and Qld, the definition of “land” also includes a pipeline (WA only) 
and a pipeline license that is administered or issued under the Petroleum 
Pipelines Act 1969 (WA) or the Petroleum and Gas (Production and Safety) 
Act 2004 (Qld).

Qld and SA are the only Australian jurisdictions that treat certain petroleum 
titles as dutiable items of property (not Commonwealth petroleum titles 
situated in Commonwealth waters). A farm-in concession may be available with 
respect to farm-in agreements involving exploration tenements (SA) or 
exploration authorities (Qld).

A liability to pay stamp duty with respect to the transfer of dutiable property 
may arise at the time of entering into an agreement to transfer dutiable 
property (NSW, Qld, WA and SA) or at the time the dutiable property is 
transferred (Vic, Tas, ACT and NT).

Share or unit transfers
Landholder duty may be payable on the acquisition of a 50% or greater interest 
in a private company or unit trust (the acquisition threshold for a private unit 
trust in Vic is 20% or more), or the acquisition of a 90% or greater interest in a 
listed company or unit trust, if the entity directly or indirectly (i.e., through its 
linked entities/subsidiaries) holds an interest in “land” (as previously defined 
above) situated within an Australian jurisdiction and the unencumbered value 
of the land exceeds certain value thresholds. The land value thresholds differ 
between the Australian jurisdictions: in NSW, Qld and WA, the land value 
threshold is AU$2 million; in Vic and SA, it is AU$1 million; in NT and Tas, it is 
AU$500,000; and in the ACT, there is no value threshold. The acquisition of a 
listed company would not have any stamp duty implications in the ACT. In Qld, 
landholder duty does not apply to acquisitions of units in private unit trusts, as 
duty is separately chargeable with respect to trust acquisitions, which are 
discussed below.

In SA and Qld, the acquisition of units in private unit trust schemes that hold 
land in SA or any Qld property may still be subject to transfer duty at rates of 
up to 5.5% in SA, or up to 5.75% in Qld (there are certain exceptions for public 
unit trust schemes in Queensland and registered managed investment 
schemes, approved deposit funds and pooled superannuation trusts in South 
Australia).

Landholder duty is payable at rates that range from 4.5% up to 5.95% based on 
the unencumbered value of the Australian land (including items fixed to the 
land) held by the entity that is acquired and its linked entities/subsidiaries, but 
only to the extent of the interest that has been acquired. In certain Australian 
jurisdictions, such as WA, NSW and Tas, the landholder duty payable would be 
based on the gross value of the Australian land and chattels (moveable items of 
plant and equipment) held by the company and its subsidiaries.

In NSW, Vic, SA, Qld and Tas, there is a stamp duty concession for the 
acquisition of a 90% or greater interest in a listed landholder. The landholder 
duty payable in these jurisdictions is limited to 10% of the total duty that would 
otherwise be payable.

We note that:

•	 SA will be abolishing the stamp duty payable with respect to the transfer of 
nonresidential or non-primary production real property situated in SA as 
from 30 June 2018. There is currently a two-thirds (i.e., 66.66%) stamp 
duty reduction in respect of the transfer of nonresidential or non-primary 
real property situated in SA. This would also apply to the transfer of 
interests in landholding entities that hold nonresidential and non-primary 
production real property situated in SA. The phasing out of duty on transfers 
of nonresidential and non-primary production real property would also apply 
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to the transfer of petroleum titles issued under the Petroleum and 
Geothermal Energy Act 2000 (SA) or transfers of interests in landholding 
entities that hold such petroleum titles.

Exemptions from stamp duty — transfers between related entities
A corporate reconstruction exemption (CRE) (also known as a Connected Entity 
Exemption in WA) may be available to exempt the stamp duty payable on the 
transfer of dutiable property between the members of a corporate group. An 
exemption from landholder duty may also be available for the transfer of 
landholding entities within a corporate group.

The members of a corporate group generally include companies and unit trusts 
(not discretionary trusts), and there is a requirement that the parties to the 
transaction have at least 90% common ownership and control (either directly or 
through a common parent entity). In addition, certain pre- and post association 
requirements may need to be satisfied in order to qualify for an exemption and 
to ensure that the duty that has been exempted (if a CRE has been approved) is 
not clawed back.

A CRE may also be available in order to interpose a new holding company or 
unit trust between the shareholders/unitholders and the members of a 
corporate group.

An advance ruling may be sought as to whether a CRE would be approved prior 
to undertaking a transaction.

Stamp duty and registration fees — transfers or dealings in 
petroleum titles (onshore and offshore)
The stamp duty treatment of transfers or dealings in Australian onshore 
petroleum titles (i.e., petroleum titles situated within an Australian state or 
territory or within three nautical miles of the coastline of the state or territory) 
varies among the Australian states and territories.

Transfers or dealings in onshore petroleum titles may be subject to stamp duty 
or a registration fee, depending on the relevant jurisdiction. For example, WA 
exempts from stamp duty any transfers or dealings in onshore petroleum titles. 
However, WA imposes a registration fee on the transfer or dealings in onshore 
petroleum titles, calculated at 1.5% of the greater of the consideration and the 
value of the petroleum title. WA is the only Australian jurisdiction that imposes 
a registration fee on the transfer or dealings in onshore petroleum titles, while 
Qld and SA are the only Australian jurisdictions that impose stamp duty on the 
transfer or dealings in onshore petroleum titles.

Transfers or dealings in offshore petroleum tenements (i.e., tenements situated 
outside three nautical miles of the coastline of a state or territory, but within 
Australian Commonwealth waters) are subject to a fixed application fee. The 
application fee is intended to reflect the administrative costs incurred in 
undertaking the assessment of the applications by the National Offshore 
Petroleum Title Administrator (NOPTA).

The application fee for the approval of a transfer of an offshore petroleum title 
(i.e., a petroleum title situated in Commonwealth waters) is currently set at 
AU$7,500, and the approval of dealing relating to an offshore petroleum title is 
also currently set at AU$7,500.

Employment taxes
Employers have an obligation to comply with various employment taxes, 
including Pay As You Go Withholding from payments of remuneration to 
residents of Australia, or for work done in Australia by nonresidents. Other 
significant taxes include fringe benefits tax payable on noncash employee 
benefits at a rate of 47% and payroll taxes (paid by employers) of 4.75% to 
6.85%, in which the rates vary by state.

A statutory employer contribution of 9.5% is not a tax in itself, but it is 
important to note that it applies to superannuation. This contribution rate will 
remain at 9.5% until 30 June 2021 and then increase by 0.5 percentage points 
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each year until it reaches 12%. From 1 July 2015, superannuation may be 
required for nonresident employees working offshore Australia up to 200 
nautical miles from Australia’s territorial sea baseline. Australia also has 
compulsory workers’ insurance requirements.

I.	 Other 

Timor-Leste and the Joint petroleum development area (JPDA)
Historically, the taxing rights for operations in the JPDA have been split 
between Timor-Leste and Australia on a 90:10 basis (i.e., 90% is taxed in 
Timor-Leste, and 10% in Australia). On 6 March 2018, Australia’s Minister for 
Foreign Affairs, the Hon Julie Bishop MP, and Timor-Leste’s Minister Assisting 
the Prime Minister on Boundary Delimitation, His Excellency Mr. Hermenegildo 
Pereira, signed the Treaty between Australia and the Democratic Republic of 
Timor-Leste Establishing Their Maritime Boundaries in the Timor Sea (the 
Treaty). The Treaty has been negotiated between the two governments as a 
result of the termination and subsequent cessation of the Treaty of Certain 
Maritime Agreements in the Timor Sea (CMATS) under which the historical 
90:10 split was determined.
The Treaty now delineates a permanent maritime boundary between the two 
countries, as well as addressing the legal status of oil and gas reserves located 
in the Timor Sea, in particular the Greater Sunrise gas fields.

In summary, the Treaty:

•	 Establishes a permanent maritime boundary between Australia and Timor-
Leste, resulting in a number of offshore petroleum operations transferring 
from an area of shared Australia and Timor-Leste jurisdiction (i.e., the 
JPDA) to Timor-Leste’s exclusive jurisdiction

•	 Provides for the cessation of both the Timor Sea Treaty (the TST) and 
International Unitisation Agreement (the IUA) upon its entry into force

•	 Creates a special regime for the joint development, exploitation and 
management of the Greater Sunrise Gas Fields by Australia and Timor-Leste 

•	 Establishes procedures with respect to arbitration
•	 Sets out transitional measures to provide regulatory certainty and continuity 

for affected investors with oil and gas interests in the Timor Sea 

As part of these transitional measures, the Timor-Leste government has 
agreed that its arrangements for contractors provisions will provide for “the 
continuance of the fiscal regime on conditions equivalent to the fiscal regime in 
place.”

This guide does not deal with the tax implications of operating in the JPDA or 
Timor-Leste.

Foreign Investment Review Board
The federal Government monitors investment into Australia through the 
Foreign Investment Review Board (FIRB). Government policy generally is to 
encourage foreign investment, although there are strict controls regarding the 
purchase of real estate. There are notification and approval requirements 
depending on the level of investment and the assets in which the investment is 
made.
Acquisitions of greater than 15% of a company’s share capital are also subject 
to review.
Effective from 1 December 2015, various changes to Australia’s foreign 
investment regime came into force, including changes to thresholds for FIRB 
approval; new application fees for FIRB applications; higher and wider penalties 
for nonresidents for breaches of investment approval requirements and third 
parties, such as agents for their involvement in causing the breach; and new 
ATO registration requirements for nonresidents holding agricultural land.
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Domestic production requirements 
There has been significant discussion regarding minimum domestic production 
requirements, particularly in the context of domestic gas. This landscape is 
continuing to evolve, and companies that seek to invest in Australia should be 
aware that there is increasing speculation that a minimum domestic production 
commitment may be imposed, depending on the location of the project. This 
has been subject to intense political debate in 2017/2018 with some limited 
domestic gas reservation policies already in place in certain states.

Foreign exchange controls 
There are no active exchange control restrictions on the flow of funds. 
However, the Financial Transaction Reports Act of 1988 requires each currency 
transaction involving the physical transfer of notes and coins in excess of 
AU$10,000 (or the foreign currency equivalent) between Australian residents 
and overseas residents, as well as all international telegraphic and electronic 
fund transfers, to be reported to the Australian Transaction Reports and 
Analysis Centre (AUSTRAC). This information is then available to the ATO, 
Federal Police, Australian Customs Service and other prescribed law 
enforcement agencies.

Business presence
Forms of “business presence” in Australia that are typical for the petroleum 
industry include companies, foreign branches and joint ventures (incorporated 
and unincorporated). In addition to commercial considerations, the tax 
consequences of each business are important to consider when setting up a 
business in Australia. Unincorporated joint ventures are commonly used by 
companies in the exploration and development of oil and gas projects.

Visas
Australia has very strict immigration rules, and it is critical that anyone moving 
to Australia, whether for a short-term or long-term stay, enter and remain in 
Australia holding the correct visa. The appropriate visa will depend on the 
nature, location and duration of the proposed work and whether an 
employment relationship exists between the foreign worker and an Australian 
entity. In the oil and gas context, special consideration must also be given to 
the type of offshore resources installation or vessel upon which the work will be 
performed. Sanctions, including fines as well as criminal and civil penalties, 
may be imposed on employers, and foreign workers may have their visas 
canceled and subject to exclusion periods if there has been inadequate 
compliance with Australian immigration rules.
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have a permanent taxable presence (i.e., a permanent establishment) in 
Azerbaijan, should obtain a special certificate that will be issued for each 
contract separately. The certificate will be granted by the respective state 
authority, generally for a period specified in the contractor’s or subcontractor’s 
contract (or an alternative document). However, the period may not be longer 
than the validity period of the Law. The legislation in Azerbaijan applies to 
ownership of all petroleum resources existing in a natural state in underground 
and surface strata, including the portion of the Caspian Sea within the 
jurisdiction of the state that vested with Azerbaijan. 

The State Oil Company of the Azerbaijan Republic (SOCAR) has been given the 
authority to control and manage the country’s petroleum resources. Several 
oil consortia, with participation from a number of major oil companies, are 
engaged in exploration and production activities in the Azerbaijani sector of 
the Caspian Sea and in onshore exploration. All consortia were created on the 
basis of PSAs. 

Currently, HGAs apply to oil and gas pipeline projects. The Main Export Pipeline 
(Baku-Tbilisi-Ceyhan) (MEP) and the South Caucasus Pipeline (SCP) activities 
are governed by the respective HGAs. 

There are substantial differences between the general tax legislation and the 
tax regimes of the existing PSAs, HGAs and the Law. Generally speaking, PSAs, 
HGAs and the Law have negotiated taxes that provide for substantial relief to 
investors, while those operating outside the abovementioned agreements 
must pay the whole range of standard Azerbaijani taxes under the statutory 
tax regime. 

Production sharing agreements 
A range of taxes, duties and bonuses are applicable to PSAs. The taxation of 
contractor parties and subcontractors are considered separately below. 

Contractor parties 
Oil and gas contractors (PSA partners) are subject to profit tax and social fund 
contributions for local employees. Other major payments include bonuses and 
acreage fees. The PSA parties are exempt from all other taxes, including 
royalties. 

Profit tax 
Under the PSAs currently in effect, contractor parties carrying out business in 
Azerbaijan in connection with petroleum operations are subject to tax on profit. 
The profit tax rate is negotiated and varies from 20% to 32%. 

Taxable income is calculated in accordance with internationally accepted 
accounting practices in the petroleum industry, rather than in accordance with 
Azerbaijani statutory accounting procedures. In calculating taxable income, 
contractors get a capital allowance for capital expenditure based on the tax 
depreciation rules prescribed by PSAs. 

Losses incurred by contractor parties to PSAs during the period of exploration 
are deductible once production starts. Loss carryforward provisions (including 
how long losses may be carried forward) vary between different PSAs. 

Activities that are not connected with hydrocarbon activities in Azerbaijan or 
relevant contract areas are deemed to be outside the scope of PSAs and the 
related protocol tax regimes. If a company is engaged in both hydrocarbon and 
non-hydrocarbon activities, separate accounting books in accordance with 
statutory rules must be maintained to reflect income and losses generated from 
the non-hydrocarbon activities. The operating companies under the PSAs are 
not taxable and allocate income and expenses to contractor parties in 
proportion to their participating interests in the PSAs. 

Social charges
Under the PSAs, contractor parties are permitted to employ personnel as 
required for the purpose of carrying out their operations. There may be 
requirements to give preferences, as far as they are consistent with the 
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operations, to employ citizens of Azerbaijan within the framework of the 
overall quotas. 

Contractor parties are required to make contributions to the Social Insurance 
Fund of 22% of the gross local payroll. These contributions are made at the 
expense of the employer. A further 3% of employees’ salaries is withheld from 
local employees and paid to the same Social Insurance Fund. 

Bonus payment and acreage fees 
The terms of the bonus payment and the size of the bonus are negotiated and 
vary for each individual PSA. Existing PSAs call for the bonus to be paid in three 
installments, connected with the stages of the agreements. 

Starting with the second consortium agreement signed, an acreage fee is 
payable for the contract area during the exploration period and an additional 
exploration period. For some PSAs, the range of the acreage fee is US$1,200 
to US$2,000 per square kilometer (km²). 

Royalties 
Under the existing PSAs, the contractor parties are not subject to royalties for 
extraction of hydrocarbon resources in Azerbaijan. 

Subcontractors 
Both Azerbaijani legal entities and foreign legal entities are treated as 
subcontractors to PSAs. Azerbaijani legal entities are subject to tax in 
accordance with the general taxation rules. Registered foreign subcontractors, 
on the other hand, are generally subject to WHT (as described below), as well as 
social fund payments in the same manner as contracting parties. The sale of 
goods or equipment to which title is transferred outside Azerbaijan, and the 
provision of services outside of Azerbaijan, should not be subject to the WHT. 

Withholding taxes
Foreign subcontractors that carry on business in Azerbaijan in connection 
with hydrocarbon activities are deemed to earn a taxable profit of 20% to 25% 
of the payments received in respect of transactions performed in Azerbaijan 
(depending on the particular PSA). These subcontractors are subject to tax on 
profits at a rate of 20% to 32%, resulting in a total WHT obligation at the rates 
of 5%, 6.25%, 7.5% or 8% (depending on the particular PSA) of the gross 
contractual payment. 

Some of the existing PSAs envisage that every person making a payment to 
foreign subcontractor carrying on business in Azerbaijan and not registered for 
tax purposes in Azerbaijan shall withhold tax at a rate of 10% from such 
payments and shall pay such tax to the State budget.

WHT on foreign subcontractors that sell goods should apply to only a markup 
charged on such goods. Under certain PSAs, in which no markup is indicated, 
the tax may apply to the gross sales price.

However, under some of the existing PSAs, certain foreign subcontractors are 
subject to profit taxation under the domestic law. Such foreign subcontractors 
include those registered in Azerbaijan for tax purposes, the ones working after 
approval of the development and production stage of the agreement, or those 
selling goods without indicating a markup on their sales. 

Social charges
Just as contracting parties may do, subcontractors are allowed to employ 
personnel as required for the purpose of carrying out their operations. There 
may be requirements to give preferences, as far as they are consistent with the 
operations, to employ citizens of Azerbaijan within the framework of the overall 
quotas.

Subcontractors are required to make contributions to the Social Insurance Fund 
of 22% of the gross local payroll. These contributions are made at the expense 
of the employer. A further 3% of employees’ salaries is withheld from local 
employees and paid to the same Social Insurance Fund. 
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Other benefits 

Export and import regulations 
Each contractor or subcontractor is entitled to import and re-export (free of 
any taxes) machinery, equipment, fixed assets, goods, works and services for 
use in petroleum operations. However, customs processing fees are payable. 
A customs duty exemption certificate must be obtained from the customs 
authority in connection with the PSA. 

VAT
Contractors and subcontractors are “exempt with credit” from value-added tax 
(VAT) (i.e., a 0% rate is applied) in connection with petroleum activities on all: 

•	 Goods, works and services supplied to or by them 
•	 Exports of petroleum 
•	 Imports of goods, works and services

Any supplier of works and services (including subcontractors) to each 
contractor may treat these supplies as being exempt from VAT with credit. A 
VAT exemption certificate must be obtained from the relevant tax authority in 
connection with the PSA.

Tax residency rules for individuals
Local employees are generally subject to taxation under the Azerbaijani 
domestic tax regime, whereas most existing PSAs separately address the issue 
of expatriate taxation.

Normally, an expatriate employee of an operating company, a contractor party, 
an affiliate of a contractor party or a foreign subcontractor who is present in 
Azerbaijan on “ordinary business” becomes a tax resident in the event that 
they spend more than 30 consecutive days in Azerbaijan in a calendar year. 
Income earned after the 30th day is taxable in Azerbaijan. Individuals spending 
fewer than 30 consecutive days but more than 90 cumulative days in 
Azerbaijan in a calendar year are also treated as tax residents, and income 
earned after the 90th day becomes taxable. Rotating employees and foreign 
employees who have a primary place of employment in Azerbaijan qualify as 
tax residents if they spend more than 90 cumulative days in Azerbaijan in a 
calendar year, and they are taxable from the first day of their presence in 
Azerbaijan. 

Penalties
In general, penalties applicable to contractor parties and subcontractors under 
the PSAs tend to be less strict than those provided for by the general domestic 
legislation. One of the typical penalties applied is interest for late tax payments 
at the London Interbank Offered Rate (LIBOR) plus 4%.

Host government agreements 
Currently, HGAs apply exclusively to oil and gas pipeline projects. MEP and SCP 
activities are governed by the respective HGAs. A range of taxes and duties is 
applicable to HGAs. The taxation of participants and contractors is considered 
separately below and on the next page.

Participants 
Participants (the HGAs’ partners) are subject to a profit tax at 27% and social 
fund contributions for local employees. The participants are exempt from all 
other taxes. 

Profit tax 
Profit tax may apply to all participants (i.e., companies investing in the 
pipelines), although actual or deemed tax treaty relief may protect the parties 
from taxation in Azerbaijan. Profit tax applies individually to each participant. 

The profit tax rate is fixed at 27% in the Azerbaijan HGA and is based on the 
prevailing statutory rate in effect on the date of signature of the agreement. 
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Tax depreciation is available for expenditure of a capital nature. In addition, tax 
losses of a MEP and SCP participant may be carried forward without limitation 
to the subsequent years of assessment. 

Social charges
Participants (HGA partners) are allowed to employ personnel as required for 
the purpose of carrying out their operations. Participants are required to make 
contributions to the Social Insurance Fund of 22% of the gross local payroll. 
These contributions are made at the expense of the employer. A further 3% of 
the employees’ salaries is withheld from local employees and paid to the same 
Social Insurance Fund. 

Both Azerbaijani legal entities and foreign legal entities are considered as 
contractors (subcontractors) to the HGAs. Registered contractors are allowed to 
employ personnel as required for the purpose of carrying out their operations, 
and they are exempt from all types of taxes except for social fund payments 
(which apply in a similar manner as for the participants).

Contractors are required to make contributions to the Social Insurance Fund of 
22% of the gross local payroll. These contributions are made at the expense of 
the employer. A further 3% of the employees’ salaries is withheld from local 
employees and paid to the same Social Insurance Fund.

Other benefits 

Export and import regulations 
The HGAs allow for import and re-export (free of any taxes) of machinery, 
equipment, fixed assets, goods, works and services for use in HGAs’ operations. 
However, customs processing fees are payable. A customs duty exemption 
certificate must be obtained from the customs authority in connection with the 
HGAs’ operations. 

VAT
Participants and contractors are exempt with credit from VAT (i.e., a 0% rate is 
applied) in connection with the HGAs’ activities on all: 

•	 Goods, works and services supplied to or by them 
•	 Imports of goods, works and services

Additionally, any supplier of works and services (including contractors) to each 
participant may treat those supplies as being exempt with credit from VAT. A 
VAT exemption certificate must be obtained from the relevant tax authority in 
connection with the HGA operations. 

Tax residency rules for individuals 
Special residency rules apply for expatriate employees of the participants and 
contractors. Specifically, a foreign individual who spends more than 182 days 
in a calendar year in Azerbaijan is considered to be a tax resident. Residents are 
liable to pay personal income tax exclusively on income received from 
Azerbaijani sources. 

The Law
The privileges set out next are envisaged under the special economic regime 
established by the Law.

Profit tax
Contractors have an option of paying profit tax at 5% of total payments (without 
any expense deductions) received from the qualifying activity. Alternatively, 
contractors may choose to be subject to profit tax on such activity under the 
basic rules established by the TCA. If a contractor chooses to pay profit tax 
specified by the TCA, any future increases in the tax rate will have no effect on 
the contractor, because it will continue paying the tax at the rate valid on the 
date when the aforesaid certificate was issued.
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All payments made to foreign subcontractors (legal entities only) by contractors 
or other subcontractors will be subject to WHT at a rate of 5%. Payments made 
to foreign subcontractors that are physical persons are subject to WHT in the 
manner specified by the TCA. Local subcontractors (both legal entities and 
individuals) shall also pay their respective taxes in accordance with the TCA.

Withholding tax
No WHT applies to the payments made by contractors and foreign 
subcontractors for dividends and interests.

Nonresident subcontractors are not subject to the net profit repatriation tax at 
the source of payment by their permanent establishments.

VAT
Goods (works and services) exported by contractors from Azerbaijan are 
subject to VAT at a 0% rate.

Income tax
Regarding contractors’ and subcontractors’ employees, foreign and stateless 
persons directly employed in Azerbaijan, as well as Azerbaijani citizens, shall be 
subject to income tax in accordance with the TCA.

Property tax and land tax
Contractors are exempted from both property tax and land tax.

Any other taxes envisaged by the TCA but not covered by the Law should be 
applied in the manner specified by the TCA.

Customs regime 
Contractors and subcontractors are exempt from customs duties and VAT on 
goods (works and services) imported to, or exported from, Azerbaijan. 
Irrespective of the value of imported or exported equipment and materials, 
contractors and subcontractors shall pay AZN275 of customs collections for 
each customs declaration.

Currency regulation regime 
Contractors and subcontractors may open, keep and use AZN and foreign 
currency accounts at banks within as well as outside Azerbaijan. Contractors 
must inform the relevant Azerbaijani authorities about the opening and closing 
of bank accounts outside Azerbaijan. Moreover, contractors and subcontractors 
may convert funds received in AZN into foreign currency, and, as such, freely 
transfer these funds outside Azerbaijan, subject to making tax and other 
mandatory payments.

The Law also imposes the following “local content” type 
requirement:

Use of local manpower regime 
Unless export-oriented oil and gas operations are to last for less than six 
months, within one year from the day of obtaining the certificate, at least 80% 
of contractors’ and subcontractors’ employees represented at all organizational 
hierarchies and management bodies shall be Azerbaijani citizens. However, in 
certain cases, a relevant state authority shall grant permission to contractors 
and subcontractors to employ Azerbaijani citizens in different proportions.

Unconventional oil and gas
No special terms apply to unconventional oil or unconventional gas.

C.	 Capital allowances 
Capital allowances are available to contractors (PSAs) and participants (HGAs). 
Allowances are calculated in accordance with the tax rules prescribed by the 
relevant agreements.
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D.	 Incentives
Not applicable. 

E.	 Withholding taxes
WHTs are specific to PSAs. The details are given in Section B. 

F.	 Financing considerations
There are no specific issues related to financing.

G.	 Transactions 
Participation interests in PSAs and HGAs, and shares in companies that hold an 
interest in PSAs and HGAs, may be sold. The transaction mechanisms and the 
tax consequences of any sales depend on the provisions of the particular PSA 
or HGA.

H.	 Indirect taxes

Import duties and export duties 
Each contractor or subcontractor under a PSA or participant or contractor 
under an HGA is entitled to import and re-export (free of any taxes) machinery, 
equipment, fixed assets, goods, works and services for use in respect of 
petroleum operations. A customs duty exemption certificate must be obtained 
from the customs authority.

VAT
Contractors and subcontractors are exempt with credit from VAT (i.e., a 0% rate 
is applied) in connection with petroleum activities on all: 

•	 Goods, works and services supplied to or by them 
•	 Exports of petroleum 
•	 Imports of goods, works and services

Additionally, any supplier of works and services (including subcontractors) to 
each contractor may treat those supplies as being exempt with credit from VAT. 
A VAT exemption certificate must be obtained from the relevant tax authority 
in connection with the PSA.

I.	 Other 
Issues relevant to PSAs, HGAs and the Law are discussed in Section B.
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B.	 Fiscal system

Corporate tax
There are no corporate taxes in Bahrain except for the levy of income tax on the 
profits of companies engaged in the exploration, production or refining of crude 
oil and other natural hydrocarbons in Bahrain, which is levied at a rate of 46%.

Taxable income for oil companies is net profits, consisting of business income 
less business expenses. 

Reasonable business expenses are deductible for tax purposes. This includes 
administrative, overhead and establishment expenses, interest, royalties, 
rental, contributions, remunerations, rewards for services rendered by others, 
and pension or other plans established for the benefit of the persons rendering 
the services. 

Trading losses of oil companies may be carried forward indefinitely. Loss 
carryback is not permitted.

Personal income tax
There are no personal income taxes in Bahrain.

Capital gains tax
There is no capital gains tax in Bahrain.

VAT, excise duties and other indirect taxes
Currently, there is no value-added tax (VAT) or goods and services tax (GST) in 
Bahrain except for the following:

•	 Hotel, short-term lease apartment rents and certain restaurants are subject 
to a 10% tourism levy on the gross income

•	 12% sales tax on gasoline included in the price

However, Bahrain has signed the Gulf Cooperation Council (GCC) VAT 
framework agreement in relation to the implementation of VAT in the GCC 
region (including Bahrain) starting in 2018. The standard VAT rate is to be 5%. 
While VAT has already been introduced in the Kingdom of Saudi Arabia and the 
United Arab Emirates from 1 January 2018, Bahrain is expected to introduce 
VAT in the second half of 2018.

Further, Bahrain has implemented excise tax on 30 December 2017 pursuant 
to the GCC’s unified law on selective excise taxes. The following goods are 
subject to excise tax in Bahrain at the noted tax rate: 

•	 Soft drinks are subject to 50%.
•	 Cigarettes and energy drinks are subject to 100%.

Withholding tax
There are no withholding taxes in Bahrain.

Zakat (religious wealth tax)
Zakat is not levied in Bahrain.

Land registration fee 
There is generally3 a 2% land registration fee payable to the Government of 
Bahrain on the transfer of real property. If relevant registrations are completed 
at the Bahraini Survey and Land Registration Bureau (SLRB) within the first two 
months following the transaction finalization with the notary public, a discount 
applies, lowering the overall registration fee to 1.7%.

3	 Subject to certain specific exemptions, e.g., where title to property is transferred by 
donation, where the title to property is transferred to the Government of Bahrain, 
where the purchase of a residential property by an individual is subject to a mortgage 
from Eskan Bank and the value of the property does not exceed the mortgaged 
amount, and other exemptions similar to these.
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Payroll tax
There is no payroll tax in Bahrain.

Advance tax ruling
Advance tax rulings are not available in Bahrain.

Transfer pricing
Bahrain does not have any transfer pricing rules. However, in principle, 
transactions between related parties should be at arm’s length.

Customs duties
The GCC countries (Bahrain, Kuwait, Oman, Qatar, Saudi Arabia and the 
United Arab Emirates) announced the unification of customs duties, effective 
from 1 January 2003. 

There are no customs tariffs on financial transactions or trade in locally 
manufactured goods between GCC Member States where the products have at 
least 40% local value-added content. A certificate of origin may be issued by the 
Bahrain Chamber of Commerce and Industry as proof of the goods’ origin.

Bahrain has been a member of the World Trade Organization (WTO) since 
January 1995 and signed General Agreement on Tariffs and Trade (GATT) in 
December 1993. Bahrain applies its customs tariff according to the codes 
issued by the World Customs Organization (WCO). The following are the broad 
categories applicable to customs duty:

•	 0% duty — basic food items (e.g., rice, vegetable, fruits, fresh fish, meat), 
books and magazines 

•	 5% duty — all other imported items, such as clothes, cars, electronics and 
perfumes and frozen food items

•	 20% duty — some paper and aluminium products
•	 100% duty — tobacco and tobacco-related products:

•	 These are also evaluated based on the quantity or weight, and the 
higher value is taken into consideration for duty.

•	 125% duty — alcoholic beverages

Municipality tax
A municipality tax is payable by individuals or companies renting property in 
Bahrain. The rate of the tax varies for unfurnished, furnished residential 
property and commercial property; rates vary from 7% to 10% depending on 
the type of rental agreement:

•	 Rented commercial building — 10% of rent
•	 Rented unfurnished residential building — 10% of rent
•	 Rented furnished residential building:

•	 Owner pays electricity, water and municipal tax — 7% of rent
•	 Tenant pays electricity, water and municipal tax — 7.5% of rent

Some landlords include the tax and utility costs when quoting the rental 
amounts.

Unconventional oil and gas
No special terms apply to unconventional oil or unconventional gas.

C.	 Social insurance
The social insurance scheme is governed by the Social Insurance Organization 
(SIO). It is mandatory to register all employees, once employed by a Bahraini 
entity, with the SIO and pay social contributions.

Every January, an employer is required to update salary records for employees 
registered with the SIO.

Whenever an employee joins or leaves an entity, the entity must update its SIO 
records. The SIO will calculate the amount to be remitted monthly, and the 
employer is required to remit the same by the stipulated date.
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The deduction is made from basic wages and recurring constant allowances as 
a percentage, and this is then appropriated for social insurance and pension.

The basis for the calculation of social insurance contributions cannot exceed 
BHD4,000 per month (i.e., if the salary exceeds BHD4,000 per month, the 
contributions will be calculated only on BHD4,000).

Set out next is an overview of social security contributions and benefits 
applicable in Bahrain.

Contribution Rate (%)

For Bahrainis

Social insurance contributions (pension fund)

Employer’s contribution 9%
Employee’s contribution 6%

Insurance against employment injuries
Employer’s contribution 3%

Unemployment insurance
Employee’s contribution 1%

For expatriates

Insurance against employment injuries
Employer’s contribution 3%

Unemployment insurance
Employee’s contribution 1%

End-of-service benefit
At the completion of their employment contract in Bahrain, expatriate 
employees are entitled to an end-of-service benefit that is calculated on the 
following basis: 

•	 Half a month’s salary for every year of service for the first three years 
•	 One month’s salary for each subsequent year

D.	 Other levies

Foreign workers levy
Employers have to pay fees in order to obtain employment visas for their 
employees. Currently, the fee for a two-year employment visa is BHD200. All 
private and public companies are required to pay a monthly levy with respect to 
each expatriate that is employed. The levy is charged at a rate of BHD5 per 
employee for the first five expatriate employees and BHD10 for each expatriate 
employee thereafter. Further, since January 2015, an additional fee of BHD72 
for health insurance when issuing/renewing a visa for an expat has been 
introduced. This fee may not be applicable if the employer provides compulsory 
health insurance for the employee.

E.	 Foreign-exchange controls
There are no exchange control restrictions on converting or transferring funds. 
Furthermore, Bahrain has no withholding or thin capitalization rules in relation 
to the financing arrangements in Bahrain.

F.	 Double tax treaties
To date, Bahrain has signed double tax treaties with 44 jurisdictions, 42 of 
which are in force. In addition, Bahrain has initialed agreements with Guernsey, 
Spain, Switzerland and Liechtenstein and is currently in negotiations with Hong 
Kong, Jersey, Latvia and Kyrgyzstan.
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Bahrain double tax treaties
Bahrain has entered into double tax treaties with many jurisdictions, namely 
Algeria, Austria, Barbados, Belarus, Belgium, Bermuda, Brunei Darussalam, 
Bulgaria, China (mainland), Cyprus, the Czech Republic, Egypt, Estonia, France, 
Georgia, Hungary, Iran, Ireland, the Isle of Man, Jordan, Korea (South), 
Lebanon, Luxembourg, Malaysia, Malta, Mexico, Morocco, the Netherlands, 
Pakistan, the Philippines, Portugal, Seychelles, Singapore, Sri Lanka, Syria, 
Sudan, Tajikistan, Thailand, Turkey, Turkmenistan, the United Kingdom, 
Uzbekistan and Yemen.

Furthermore, Bahrain has signed a tax treaty with Bangladesh, but this treaty is 
not yet in force.

Bahrain has also initiated discussions on entering tax treaties with Guernsey, 
Hong Kong, Jersey, Kyrgyzstan, Latvia, Liechtenstein, Spain and Switzerland.
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The Petroleum Code also provides that the exploitation of hydrocarbons is 
based on a concession regime. Under this regime, the Beninese Authorities 
grant to a hydrocarbon contractor or a consortium the exclusive right to 
prospect or research for a maximum of nine years. Where there is a discovery, 
the Beninese Authorities may grant an exploitation permit for production. In 
return, the hydrocarbon contractor or the consortium pays royalties and taxes 
to the state of Benin.

Three types of permits are provided for under the Petroleum Code of 1973:

•	 A prospecting authorization: This allows its owner to perform investigations 
from the surface with potential use of geophysical and geochemical 
methods to obtain evidence of hydrocarbons. The prospecting period is 
nine years, with an initial period of three years and two renewals of three 
years each.

•	 A permit for research (also called an “H permit”): This allows its owner to 
perform surface or deep work to obtain further evidence regarding the 
operating conditions and industrial use and to conclude on the existence 
of exploitable deposits. The permit for research has a maximum term of 
nine years, with an initial period of three years and two renewals of three 
years each.

•	 A concession for hydrocarbon exploitation: Only the holder of a valid 
research permit can obtain this. It allows its owner to extract hydrocarbons. 
The concession period is 25 years, which may be extended for an additional 
10-year period.

The Petroleum Code of 2006 has introduced the possibility of using PSCs. The 
Code also provides that the state of Benin can conclude all kinds of contracts in 
use in the international oil industry.

The 2006 Code supersedes the 1973 Code provisions concerning prospecting, 
research and exploitation of hydrocarbons, but prospecting authorization is 
now limited to three years.

The obligation to establish a Beninese subsidiary to hold the petroleum title is 
enforced by the new Code.

B.	 Fiscal regime
Hydrocarbon contracts signed before the publication of the Petroleum Code of 
2006 remain governed by the Petroleum Code of 1973. Until November 2007, 
oil companies under the 1973 regime could opt for the new regime provided by 
the Petroleum Code of 2006.

Main taxes under the Petroleum Code of 1973 

Fixed fees
The following table indicates the fixed fees due, depending on the petroleum 
license required:

Hydrocarbons prospecting authorization XOF2.5m

Issuance of an H permit XOF4m

Renewal of an H permit XOF4m

Provisional authorization for exploiting hydrocarbons XOF5m

Issuance or renewal of petroleum concession XOF10m

Authorization of hydrocarbon pipeline transportation XOF2m

Surface fees
The surface fee is an annual tax based on the surface allocated to perform 
petroleum activities. The following table summarizes the surface fees 
applicable:
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H permit XOF12.5 per hectare during the first period

XOF25 per hectare for the following periods

Concession for 
hydrocarbons exploitation

XOF375 per hectare during the first three years

XOF750 per hectare for the following years

The surface fee for temporary exploitation of an oil field is XOF300 per hectare.

Proportional royalty on hydrocarbons
This royalty is proportional to the initial value of the hydrocarbon fields and is 
determined as follows:

•	 12.5% for liquid hydrocarbons
•	 10% for gas hydrocarbons

The value used is the price set at oil wells, after their cleaning out. Oil used by 
the producing company, gas flaring and reinjected gas are not subject to this 
royalty charge. 

Income tax
Hydrocarbon contractors are subject to income tax on research and 
exploitation activities. The income tax rate is negotiated in the convention 
concluded between the contractor and Beninese Authorities. However, for the 
holders of a concession for hydrocarbon exploitation, the income tax rate must 
be between 50% and 55% of the gross profit. 

The Benin Financial Act of 1999 has fixed the income tax rate at 55% for 
research, exploitation, production and sale of hydrocarbons. In principle, the 
taxable gross profit is defined as total revenues less total expenses. In the case 
where special conditions on the determination of the taxable gross profit and 
its basis are specified in the petroleum concession agreement (PCA), the 
provisions of the Tax Code should be applied only if these provisions are not 
changed by the PCA. Moreover, the Petroleum Code of 1973 obligates the 
hydrocarbon contractor to provide annually two certified copies of its balance 
sheet, profit and loss account, auditor’s report and board meeting report to the 
director of mines, geology and hydrocarbons.

Main taxes under the Petroleum Code of 2006
The Petroleum Code of 2006 has modified the tax legislation of petroleum 
contracts, as set out next.

Fixed fees
Fixed fees are due on the following:

•	 Granting of a prospecting authorization
•	 Issuance and renewal of an H permit
•	 Issuance and renewal of an exploitation permit
•	 Provisional authorization for exploiting hydrocarbons
•	 Authorization of hydrocarbon pipeline transportation

Annual surface fees
A fixed surface fee is due for research and exploitation permits.

Royalty ad valorem
This royalty is proportional to the value of the hydrocarbons at the wellhead. 
The rate of this royalty is negotiated in the petroleum contract and will depend 
on the nature of hydrocarbons and the operating conditions. However, the 
minimum rate is 8%.

Oil and gas that are either consumed for direct production needs or reinjected 
into the field or lost, together with related substances, are excluded from the 
calculation of the taxable basis for the ad valorem royalty.
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Income tax
Hydrocarbon contractors are subject to income tax on research and 
exploitation activities. The income tax rate is negotiated in the convention 
concluded between the contractor and Beninese Authorities. However, this rate 
is capped at 45%.

For the holders of concessions of hydrocarbon exploitation, the income tax rate 
is between 35% and 45%.

In the case of a PSC, the income tax due by the contractor is deemed to be 
included in the profit oil received by the state (which will then pay the 
income tax).

Unconventional oil and gas
No special terms apply to unconventional oil or unconventional gas.

C.	 Incentives

Tax incentives
Article 106 of the Petroleum Code of 2006 provides that the permit holders 
and their subcontractors are exempt from all duties and taxes during:

•	 The research period, except for property taxes on residential premises, 
surface fees, road tax and the fixed fees on granting authorizations and 
permits

•	 The exploitation period, except for the ad valorem royalty and income tax

Moreover, hydrocarbon contractors are exempted from paying the “patente,” a 
specific business tax for which the value depends on the location and the 
activities of the taxpayer. 

Customs incentives
Pursuant to Article 7 of Order No. 73-34 and Article 108 of the Petroleum 
Code of 2006, mineral substances subject to concessions are exempt from 
customs duties (export duties). The petroleum agreement provides that 
hydrocarbon contractors and their subcontractors may benefit from 
exemptions from duties and taxes on imported equipment, exploitation 
materials and machines.

These exemptions are negotiated by the hydrocarbon contractor while 
concluding the agreement with the Beninese Authorities.

VAT
Value-added tax (VAT) is not included in the Petroleum Code of 2006. However, 
in practice, hydrocarbon contractors may benefit from VAT exemptions on 
activities strictly related to petroleum operations. This exemption is negotiated 
by the hydrocarbon contractor while concluding the petroleum agreement with 
the Beninese Authorities.

D. 	Withholding taxes
Withholding taxes (WHT) are not dealt with under the Petroleum Code. 
According to the provisions of the General Tax Code, amounts paid to 
nonresident companies as compensation for services of any kind provided or 
used in Benin are nonetheless subject to WHT at a rate of 12% — but PSCs may be 
exempt from WHT from certain types of subcontractors.

E.	 Registration duties
The Petroleum Codes do not provide for specific rules on registration duties.

F.	 Capital allowances
The Petroleum Codes do not include capital allowances. These are taken into 
account while negotiating the petroleum agreement with the Beninese 
Authorities.
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G.	 Financing considerations
There is no specific issue or limitation concerning the financing of hydrocarbon 
activities.

H.	 Transactions
The Petroleum Codes do not include any specific taxation on the transfer of an 
interest in petroleum contracts. However, registration duties may apply.

I.	 Foreign exchange controls
According to Article 109 of the Petroleum Code of 2006, permit holders and 
their subcontractors are allowed to:

•	 Pay in foreign currency, in full or in part, wages, reimbursements and other 
indemnities

•	 Open, keep and use bank accounts in foreign currencies in Benin and 
abroad, and accounts in local currency in Benin

•	 Directly pay abroad, in foreign currency, foreign subcontractors for the 
acquisition of equipment and supplies of services related to the petroleum 
operations

•	 Receive, transfer and keep abroad and freely dispose of all funds, including 
but not limited to, all payments received for the exportation of hydrocarbons 
and any payments received from the government

•	 Obtain from abroad all financing required for the petroleum operations
•	 Buy local currencies required for the petroleum operations and convert into 

foreign currency all local currencies in excess of the immediate domestic 
needs in accredited banks or exchange offices

Compliance requirements
•	 The holder of a petroleum title is required to keep, in French and in 

conformity with local legislation, accounting information separated from any 
other activity not covered by the petroleum contract.
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•	 Royalty percentage — under the CC, it varies from 5% to 10% of the oil and 
gas production reference price. Under the PSC, it corresponds to 15% of the 
volume of produced oil.

	 Profit Oil: Under the PSC, the recovery of the costs incurred and 
investments made in the exploration and development phases, by receiving 
a fixed percentage of the production, is usually denominated “cost oil.” The 
remaining oil, referred to as “profit oil,” corresponds to the share of 
production that will be shared between the producing country and the Oil 
Company, in accordance with the terms previously established in the 
production.

•	 Special participation percentage — applies only under the CC, as a 
percentage that varies from 10% to 40% for large production volumes, 
based on progressive tables relating to net production revenues adjusted for 
royalties, exploration investments, operating costs, depreciation and taxes.

•	 Fee for occupation or retention of an area — the activities of exploration, 
development and production of oil and natural gas, carried out through 
concession contracts, are subject to the payment of the area retention fee 
for the occupation/retention of the area. The collection of the area retention 
fee aims to discourage the retention of concessions without the purpose of 
exploration, and its value is set by the tender notice and the concession 
agreement. Such value is determined for each calendar year, based on the 
number of days of the contract and per square kilometer or fraction of the 
concession area (from BRL10 to BRL5,000 per km², depending on the 
phase and based on a progressive table).

•	 Landlord cost percentage — under a CC, it varies from 0.5% to 1% of the oil 
and gas production reference price. Under a PSC, it applies only to onshore 
oilfields and corresponds to a percentage up to 1% of the value of the oil and 
gas production.

Other fiscal arrangements primarily include:

•	 Income tax rate — 34%
•	 Resource rent tax — none
•	 Capital allowances — D1, U2

•	 Investment incentives — L3, RD4 

B.	 Fiscal regime

Corporate income tax
Brazilian resident legal entities are subject to income tax on their worldwide 
income at a rate of 15%, with a surtax of 10% for profits exceeding 
BRL240,000 a year. In addition, Brazil imposes a social contribution tax on 
corporate net profits at a rate of 9%. Therefore, the combined corporate income 
tax (CIT) rate used is 34%. Taxation is the same for entities bearing CC or PSC 
contracts or both.

Brazil does not apply ring fencing in the determination of the CIT liability with 
respect to projects held under the same legal entity. Therefore, profits from one 
project can be offset against losses from another project conducted by the 
same legal entity, and, similarly, profits and losses from upstream activities can 
be offset against profits and losses from other activities undertaken by the 
same legal entity. Brazil has no tax consolidation rules; each legal entity is 
subject to its own CIT, and losses from one entity cannot be offset with gains 
from another entity even within the same group.

1	 D: accelerated depreciation.
2	 U: capital uplift.
3	 L: tax losses can be carried forward indefinitely.
4	 RD: research and development (R&D) incentives.
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Brazilian resident legal entities may elect to pay CIT based on taxable profits 
determined as:

•	 A percentage of gross revenues (presumed profit method — PPM)
Or

•	 A proportion of their actual income under accounting records (actual profit 
method — APM)

Such election is made annually, and it is usually driven by the company’s 
profitability and future investment plans. In general, the PPM taxation regime, 
due on a quarterly basis, is limited to companies with annual gross revenues 
that do not exceed BRL78 million (or BRL6.5 million per month of activity) 
during the prior year. Accordingly, upstream companies that operate in Brazil 
generally pay CIT based on taxable profits determined according to their actual 
income according to their accounting records.

Under the APM, the tax is charged on the company’s accounting profit and 
adjusted for nondeductible expenses and nontaxable revenues. CIT may be 
calculated and paid on a quarterly or annual basis (with prepayments during 
the calendar year). In general, operating expenses are deductible for CIT 
purposes, provided they are “necessary and usual” to the company’s activity.

Royalties on oil and gas production are fully tax-deductible. Other types of 
royalties, in general, may be deducted from taxable income limited to 1% to 5% 
of the net sales derived from the activity on which royalties are paid, depending 
on the business activities of the payer entity. For trademark royalties, the limit 
is 1%. For royalty payments to be treated as tax-deductible expenses, the 
underlying contracts must be approved by the Brazilian Intellectual Property 
Agency (the INPI), and they must be registered with the Brazilian Central Bank 
(BACEN) to allow foreign remittances.

Expenditures incurred in the exploration and production activities are 
immediately deductible. For the development phase, specific rules apply for 
exhaustion and depreciation expenses. Depreciation and amortization criteria, 
as well as specific rules related to the oil and gas industry, are described in 
Section C.

Foreign profits taxation
Brazilian legislation has implemented a worldwide system that has a rigorous 
foreign profits taxation (controlled foreign corporation (CFC)) regime. Under 
the CFC regime, any type of corporate investment abroad, be it direct or 
through a branch or subsidiary, is subject to corporation tax on a current basis 
(at 31 December of each year), regardless of a foreign local tax burden, local 
substance of the foreign group company, and the active or passive nature of 
the operations carried out abroad.

Currently, Brazil utilizes the CFC rules, such as the following:

•	 Individual taxation is a general rule but with a temporary option to allow 
consolidation, until 2022, of the results of certain companies directly or 
indirectly controlled by the Brazilian company for Brazilian tax purposes.

•	 The temporary provision allows the payment of tax on foreign profits in 
installments.

•	 Tax deferral is allowed for profits earned through affiliates (generally, 
minority interests).

•	 A carve-out from the CFC regime to foreign subsidiaries and affiliates that 
earn profits directly related to oil and gas operations in Brazil, The Brazilian 
parent or investor of such a foreign subsidiary or affiliate is exempt from tax 
in Brazil on those profits.
•	 Law No. 12,973 of 2014 provides a tax exemption applicable until 2019 

up to the limit of the profits earned through subsidiaries corresponding 
to oil upstream.5

5	 According to Law No. 13,586 of 2017.
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Carryforward tax losses
Tax losses may be carried forward indefinitely. No carryback or inflation 
adjustments are permitted. Tax losses that are carried forward may be used to 
offset up to 30% of a company’s taxable income in a tax period. Restrictions on 
the offsetting of carried forward tax losses may be imposed if there is a change 
of ownership control and a change of the business activity between the period 
when the losses were generated and the period when the losses will be 
effectively used.

Foreign losses
The losses of a direct or indirect foreign subsidiary that have been accrued in 
calendar years preceding the period in which Law 12,973/14 comes into force 
may be used to offset future profits of the same entity, considering the 
proportion of interest in each subsidiary. In order to offset the losses, the 
taxpayer should report the amounts in the Demonstrative of Foreign Losses by 
31 July 2015 within Brazilian tax authorities’ electronic system (the “SPED” 
system), considering the following conditions determined in Normative 
Instruction SRF 1,520/14, Article 10:

•	 The accumulated foreign losses subject to offset with future profits should 
be proportional to the Brazilian parent participation in each of the foreign 
subsidiaries.

•	 The offset should be performed before its conversion into reals (BRL).
•	 The amount to be offset is not limited to 30% of the entity’s net income.

Losses after 2015 should be reported electronically, by 31 July of the 
subsequent years, on a stand-alone basis.

The legislation determines that taxpayers will lose their right to offset the 
accumulated losses if the losses are not duly reported in the electronic 
Demonstrative for Foreign Accumulated Losses.

Regarding the entities that may opt to consolidate, the positive result of the 
consolidation should be included in the Brazilian parent entity’s taxable basis, 
taking into account any relevant losses. The new rules have maintained the 
prohibition to use losses to offset Brazilian parent profits in consolidated. These 
rules, only allow current losses to offset future profits of the same entity. When 
the law does not permit the consolidation, or if the taxpayer has opted not to 
consolidate, the current loss can only be used to offset future profits of the 
same entity.

Capital gains
Capital gains recognized by Brazilian resident entities are included as ordinary 
income and taxed at CIT standard rates. In general, capital losses incurred in a 
calendar year may offset operating profits or capital gains generated in the 
same year. Excess capital losses may be carried forward indefinitely but are 
limited to 30% of future capital gains only.

Until 2016, capital gains derived by nonresidents on shares and other assets 
located in Brazil were subject to capital gains tax at a rate of 15%.

Normative Instruction 1,732 of 2017 expressly provides the capital gains tax 
rate for Brazilian Companies as a progressive rate system with rates ranging 
from 15% to 22.5%.

A 25% rate applies to nonresidents located in low-tax jurisdictions.

Transfer pricing
Brazilian transfer pricing regulations deviate from the arm’s-length principle 
adopted under the Organisation for Economic Co-operation and Development 
(OECD) guidelines and from the majority of the countries with transfer pricing 
regulations. There are no profit-based methods, and a functional/risk analysis is 
not necessary. Profit margins are determined by law, which may not provide 
consistency with an arm’s-length result; an exception applies to the methods for 
commodities transactions.
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The legislation contains a very broad definition of “related parties,” involving 
concepts of direct and indirect control and utilizing voting power and business 
control criteria. The legislation also includes joint ventures, consortia and other 
forms of joint ownership (as related parties). There are also rules whereby 
exclusive distributors and interposed parties are also considered related parties 
for the purposes of Brazilian transfer pricing regulations.

The Brazilian transfer pricing rules also apply to residents located in low-tax 
jurisdictions (LTJs) or privileged tax regimes (PTRs), regardless of any equity 
relationship with the Brazilian company, as defined under Brazilian tax 
legislation. The legislation that provides guidance on the list of LTJ and PTR 
jurisdictions is revised frequently. Relevant recent amendments to the oil and 
gas industry were introduced in regard to Austrian holding companies that had 
no substantive economic activity and certain types of Singaporean entities that 
should be considered as privileged tax regimes. The inclusion of Ireland, 
Curacao and Saint Martin in the list of low-tax jurisdictions should also be 
noted, as well as the exclusion of Netherlands Antilles, Costa Rica, Madeira 
Island, Saint Kitts and Nevis and Switzerland from the aforementioned list (see 
the complete list on taxation on universal bases).

From January 2013, the transfer pricing legislation counted on an updated 
version. The main changes included the following: (i) the gross profit margin for 
the calculation of the “resale minus profit” method for imports would be 
determined by the taxpayer’s sector of economic activity — including 40% gross 
profit for companies that work in the extraction of crude oil, natural gas and 
petroleum products;6 (ii) mandatory transfer pricing methods for the 
calculation of export or import of products deemed as commodities; and 
(iii) changes to the calculation of interest associated with finance operations.

Prices on the importation and exportation of goods, services and rights are 
generally based on the following transfer pricing methods:

•	 Use of uncontrolled, similar transactions (PIC and PVex)
•	 Resale minus (PRL and PVA/PVV)
•	 Cost plus (CPL and CAP)
•	 Market price quotation, in the case of commodities (PCI and Pecex)

With the exception of commodity pricing, no “best method/most appropriate” 
rule applies. Instead, a Brazilian taxpayer may demonstrate compliance with 
the transfer pricing rules by choosing the method that is the most favorable to 
the taxpayer, provided that the necessary documentation can be established. In 
the case of products considered commodities, the application of the “market 
price quotation” is mandatory.

Regarding exportation, transfer pricing rules apply to transactions entered into 
with related parties or parties located in LTJs or PTRs only if the average price 
charged in the transaction is less than 90% of the average price for identical or 
similar goods, services or rights traded in Brazil during the same period and 
under similar payment terms with unrelated parties (the “absolute safe harbor” 
provision). Operations with commodities do not apply for the absolute safe 
harbor provisions.

Brazilian transfer pricing regulations also provide for two additional safe-harbor 
provisions on exports, which allow the Brazilian entity to demonstrate the 
adequacy of the adopted export price by disclosing regular commercial 
documents that support the export transaction. Under such provisions, no 
additional transfer price calculation is required. The safe-harbor provisions are 
not applicable to the export of products classified as commodities or exports to 
LTJs or PTRs. The safe-harbor provisions apply in the following situations:

•	 The taxpayer’s net export revenues do not exceed 5% of the total net 
revenues during the calendar year.

6	 The 40% gross profit could be reduced to 20% if a taxpayer committed with only the 
associated service/supply for the oil and gas sector, according to Law 9,430/96, 
Article 18,12,III.
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•	 The taxpayer demonstrates a minimum pretax net profit of 10% on the 
export transaction (for the analyzed calendar year and the two preceding 
years). This safe harbor applies only if the exports to related parties do not 
represent more than 20% of the company’s total export revenues.

Inbound and outbound transactions involving commodities must be tested by 
calculating the benchmark data as the daily average price of goods or rights as 
traded on international future or commodity exchanges or markets or as 
published by internationally recognized institutions modified by certain price 
adjustments to reflect market conditions on the day of the transaction. Price 
adjustments include quality and volume corrections as well as freight, logistics, 
payment terms and others.

The legislation states that for commodities with public prices disclosed by 
government agencies in the Brazilian Official Gazette (DOU), the data might be 
used for the purpose of comparing the covered transactions export prices. As is 
the case of crude oil prices provided on a monthly basis by the National 
Petroleum Agency (ANP). It is worth mentioning that the calculation 
methodology of the reference prices was amended by ANP in 2017 to include 
additional elements such as sulfur, nitrogen and acidity de-escalators.

The intercompany leasing of equipment and the chartering of vessels — typical 
operations within the oil and gas industry — are not clearly covered by the 
legislative framework and thus should be deeply and carefully analyzed. 
Additionally, the Brazilian Revenue Service amended the provisions for 
qualifying for the special customs regime — Repetro — which affected 
intercompany transactions, e.g., prohibiting some cases of related-party 
chartering of vessels.

Interest paid to or received by related parties abroad associated with loan 
agreements is also subject to Brazilian transfer pricing rules. The calculation of 
the maximum amount of deductible expenses or the minimal revenue arising 
from interest subject to transfer pricing regulations should observe the 
following:

•	 In a case of transactions in US dollars (USD) at a fixed rate, the parameter 
rate is the market rate of the sovereign bonds issued by the Brazilian 
Government on the external market, indexed in USD.

•	 In a case of transactions in Brazilian reals (BRL) at a fixed rate, the 
parameter rate is the market rate of the sovereign bonds issued by the 
Brazilian Government on the external market, indexed in BRL.

•	 In all other cases, the parameter rate is the London Interbank Offered 
Rate (LIBOR).

The subsequently obtained parameter rate can still be increased by an annual 
spread to be established by Brazil’s Ministry of Finance. From 2013 onward, the 
annual spread was fixed by the Brazilian Ministry of Finance with 3.5% for 
interest expenses and 2.5% for interest income.

The Brazilian transfer pricing rules do not apply to royalty payments associated 
with agreements duly registered with the INPI, to the extent that the deductibility 
of these payments for CIT in Brazil is subject to limitations based on domestic 
legislation.
Transactions involving cost sharing, cost contribution and management fees 
might be considered deductible for purposes of calculating income tax and social 
contribution on net income, when assessed according to article 299 of the Income 
Tax Regulation. According to private ruling No. 8/2012, costs and expenses 
shared among group companies could be considered deductible when:
•	 They are relating to goods and services actually paid and received
•	 They are considered to be necessary, usual and normal to the business 

activities of the payer
•	 They are apportioned based on a reasonable and objective criterion, agreed 

up front and properly formalized by an instrument signed by the parties
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•	 The apportionment criterion is consistent with the effective cost of each 
company, and the total price paid for goods and services is in compliance 
with the general accounting principles

•	 The company that centralizes the acquisition of goods and services 
appropriates solely the portion that relates to it under the apportionment 
criterion adopted

It is worth mentioning that other private rulings address this matter.

Brazilian membership to the OECD
On 30 May 2017, Brazilian Finance and Foreign Affairs ministers sent an 
intention letter to the Secretary-General of the OECD, asking to begin the 
process of becoming a member in the organization. Once the OECD accepts the 
application, an adjustment of the Brazilian legal framework to meet the OECD 
requirements will become mandatory. After Brazil’s application is accepted, the 
entire membership process is expected to occur in three years.

Brazil’s membership will affect its transfer pricing legislation. The OECD, the 
Brazilian revenue service and the taxpayers shall enter into a discussion to 
identify the most appropriate way to transition from the current transfer pricing 
legislation to the OECD guidelines. The discussion may begin as early as March 
2018 and extend over a 15-month period.

Dividends and interest on net equity
No currency exchange restrictions are imposed on dividends distributed to 
shareholders domiciled abroad, provided the foreign investment into Brazil is 
properly registered with the BACEN.
A Brazilian entity may also calculate notional interest on the net equity value 
(adjusted by the deduction of certain accounts) payable to both resident and 
nonresident shareholders. Notional interest on equity is a hybrid mechanism to 
remunerate the capital of shareholders and create a deductible expense for 
purposes of Brazilian CIT.
Currently, interest on equity is calculated by applying the official long-term 
interest rate (TJLP) on net equity, but it is limited to 50% of the greater of the 
current earnings or accumulated profits. Interest on equity paid to a foreign 
beneficiary is subject to withholding tax (WHT) in Brazil charged at a general 
rate of 15% (25% if payment is made to an LTJ). 
Interest on equity payments tends to be advantageous to profitable Brazilian 
subsidiaries, to the extent that the interest generates tax-deductible expenses at 
34% with the cost of the 15% WHT, although the overall tax benefit should be 
evaluated in light of the country of residence of the foreign shareholder. Interest 
on net equity received by a Brazilian company is also subject to social contribution 
taxes, PIS (Programa de Integração Social) and COFINS (Contribuição para o 
Financiamento da Seguraridade Social) at a combined rate of 9.25%.

Transactions with companies located in a low-tax jurisdiction or 
under a privileged tax regime
Since 20107, Brazil has had LTJ and PTR lists, producing the following tax 
consequences when relations with companies from such listed countries occur.

Transfer pricing
Transactions with individuals resident in an LTJ or subject to a PTR are 
considered as transactions between related parties and subject to control of 
transfer prices, even if they are not effectively related (see further details on 
transfer pricing in Section B).

Thin capitalization rules
Interest due to companies resident in an LTJ or subject to a PTR are subject to a 
maximum debt-to-equity ratio of 0.3:1, instead of the general ratio of 2:1 (see 
Section F).

7	 Normative Instruction 1.037 of 2010.
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Deductions of payments to an individual or company resident in a 
low-tax jurisdiction or under a privileged tax regime
Any payment made, directly or indirectly, to an individual or company resident 
in an LTJ or under a PTR is not deductible for income tax purposes unless the 
following requirements are met:
•	 Identification of the effective beneficiary of the income
•	 Evidence of the operating capacity of the recipient
•	 Supporting documentation regarding the price paid for rights, goods 

and services

Furthermore, it is also established that the effective beneficiaries will be 
deemed to be those entities to which the income can be attributable, not any 
created with the sole purpose of avoiding taxes.

Increased WHT rate
Remittances to a resident of an LTJ are generally subject to a 25% withholding 
income tax rate for Brazilian tax purposes, instead of the general rate of 15% 
(an increase that, to date, does not apply to remittances made to beneficiaries 
subject to a PTR). (See Section E.)

Taxation on universal bases
The presence of a legal entity resident in an LTJ or subject to a PTR may affect 
the taxation in Brazil of the profits earned through subsidiaries, affiliates and 
affiliates abroad (for the so-called “contamination” effect).
Apart from the special treatment described above, for the purpose of holding 
companies located in Denmark, the Netherlands and Austria,8 Brazilian tax 
authorities have adopted a concept of substantial economic activity.9 That is, 
such holding companies must comply with several substance aspects, such as 
qualified employee presence and physical facilities suitable for management 
and effective decision-making in order to no longer be qualified as a PTR under 
Brazilian law (see further details in “Foreign profits taxation” section).
Normative Instruction SRF No. 1.773/2017 introduced changes in the Black 
and Grey lists. Brazilian tax authorities have excluded Costa Rica, Singapore 
and Madeira Island of the Black list and included Portugal, Costa Rica and 
Singapore in the Grey List.10

Black list (LTJ)

American Samoa Labuan

American Virgin Islands Liberia

Andorra Liechtenstein

Anguilla Macau

Antigua and Barbuda

Aruba Maldives

Ascension Islands Marshall Islands

Bahamas Community Mauritius Island

Barbados Monaco

Belize Nation of Brunei

Bermuda Islands Nauru

British Virgin Islands Niue

Campione d’Italia Norfolk Island

Cayman Islands Oman

8	 Normative Instruction 1.658 of 2016.
9	 Declaratory Act No. 3 of 2015.
10	 Normative Instruction 1,773 of 2017.
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Channel Islands Panama

Cook Islands Pitcairn Island

Qeshm

Curaçao Republic of Kiribati

Cyprus Republic of Seychelles

Djibouti Saint Helena

Dominica Saint Lucia

Fed. of St. Christopher and Nevis Saint Martin

French Polynesia Saint Pierre and Miquelon

Gibraltar St. Vincent. and the Grenadines

Granada Samoa

Hong Kong San Marino

Ireland

Island of Man Solomon Islands

Kingdom of Bahrain Tristan da Cunha

Kingdom of Swaziland Turks and Caicos Islands

Kingdom of Tonga United Arab Emirates

Lebanon Vanuatu

Gray list (PTR)

Country PTR

Uruguay Sociedad Financera de Inversion (Safis) until 31 
December 2010

Denmark Holding companies without economic substance

The Netherlands Holding companies without economic substance

Iceland ITC

USA State Limited Liability Company (LLC), with nonresident 
participants

Spain Entidad de Tenencia de Valores Extranjeros (E.T.V.Es.)

Malta ITC and International Holding Company

Switzerland Holding companies taxed with a CIT rate lower than 20%

Austria Holding companies without economic substance

Costa Rica Free Zone’s regime (RZF) 

Portugal Centro Internacional de Negócios da Madeira’s regime 
(CINM)

Singapore Specific regimes of differentiated aliquots

Government and third-party takes
Government and third-party takes vary depending on the contractual regime to 
which the Brazilian entity is subject.

Concession participant or PSC consortium member
Foreign companies may participate in the block concession or PSC bidding 
rounds held by the ANP. However, a foreign company must commit to 
incorporating a company in Brazil under Brazilian law, with its headquarters and 
administration in Brazil, to hold the concession rights or to be a partner in the 
PSC if it wins the bid.
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Concession contracts
In 1997, with the end of the monopoly of Petróleo Brasileiro S/A (Petrobras) in 
the Brazilian oil and gas sector, a concession regime was introduced into 
Brazilian legislation to grant licenses to private players to perform oil and gas 
activities in Brazil. Under the concession regime, the concessionaire is 
authorized to explore oil and gas activities within a certain area, at its own cost 
and risk, and must compensate the Brazilian Government for this right.

More than one company may exploit a concession. Partners on a joint venture 
should organize themselves under a consortium agreement. Specific provisions 
between the partners can be set up through a joint operation agreement (JOA) 
for each concession granted.

In this context, upstream concession holders are subject to the payment of four 
government and one third-party takes, as described next.

Signature bonus (government)
The signature bonus reflects the amount offered by the winning bidder in the 
proposal for the concession to explore and produce crude oil and natural gas. It 
is a one-time payment, and it may not be less than the minimum price 
established by the ANP in the bid notice. It must be paid in full at the date of the 
signature of the respective concession agreement.

Royalties (government)
The amount of petroleum royalties to be paid monthly for a field is equivalent to 
10% of the total production volume of crude oil and natural gas of the field 
during that month, multiplied by the relevant reference prices (determined by 
the ANP), beginning in the month of the relevant production startup date, with 
no deductions allowed. Royalty payments are due on the last working day of 
the month following the month of their computation. 

The ANP may, in the bid notice for a given block, reduce the percentage of 10% 
to a minimum of 5% of the total production volume, considering geological 
risks, production expectations and other factors pertaining to the block. In the 
14 bidding rounds conducted by the ANP (note that round 8 was canceled in 
February 2013), only some of the auctioned blocks — blocks classified as 
inactive marginal fields for evaluation, rehabilitation and production of oil and 
natural gas — had their royalties reduced from 10% to 5%.

Special participation payment (government)
The special participation payment represents an extraordinary financial 
compensation payable due to crude oil and natural gas exploration and 
production concessionaires for large volumes of production or high earnings. It 
must be paid in relation to each field in a given concession area from the 
quarter when the relevant production startup date occurs. Special participation 
payments are due on the last working day of the month following the quarter 
of computation. 

Computation of special participation is based on net production revenues 
adjusted for royalties, exploration investments, operating costs, depreciation 
and taxes. In general, the special participation rates are based on progressive 
tables that range from 10% to 40%11 and consider: 

•	 Reservoir location (onshore, lakes, rivers, river islands, lake islands and 
continental shelf within bathymetric depths of up to and more than 
400 meters)

•	 Years of production (1, 2, 3 and more than 3 years)
•	 The inspected quarterly production volume, measured in thousands of cubic 

meters of equivalent oil, for each field

11	 Note, however, that Decree 2705/98, article 22 provides for some exemptions 
depending on the field location and the production volume.
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The current standard CC provides that, in fields where the special participation 
is due, concessionaires must invest an amount equivalent to 1% of the gross 
revenue of the oilfield in expenses that qualify as R&D.

Fee for occupation or retention of areas (government)
Both the bid notice and the concession agreement include payment provisions 
for the occupation or retention of the area. The amount is to be computed each 
calendar year, beginning from the date of execution of the concession 
agreement. It is payable on 15 January of the following year. 

The amount due for the occupation or retention of an area is set by the 
ANP, which considers the block location and other pertinent factors. The 
calculation is based on a progressive table that ranges from BRL10 to 
BRL5,000 per square kilometer.

Landlord cost (third party)
Landlord cost is not a governmental take, because it is due to the owner of the 
land as a monthly rental payment for access to and use of the land. For onshore 
blocks, the ANP sets the amount from 0.5% to 1% of the oil and gas production 
reference price. In the 12 bidding rounds conducted by the ANP (note that 
round 8 was canceled), only some of auctioned blocks — blocks auctioned that 
were classified as inactive marginal fields for evaluation, rehabilitation and 
production of oil and natural gas — had their landlord cost reduced from 
1% to 0.5%.

Production sharing contracts 
After significant debate, Law 12,351 was published on 23 December 2010, 
introducing a production sharing regime for the pre-salt area and other 
strategic areas, which include regions of interest for national development, 
characterized by low exploration risk and high production potential. The first 
pre-salt bidding round occurred on 21 October 2013. In summary, a PSC is a 
regime in which the contracted company will execute, at its own cost and risk, 
exploration, development and production activities and, in the case of 
commercial discovery, will have the right to recover, in oil, operational costs 
incurred during the exploration and development stages (cost of oil) and receive 
the volume corresponding to the oil surplus (the difference between the total oil 
produced and royalties paid plus recovered costs) relating to its participation in 
the venture. Signature bonuses and production royalties will not be allowed in 
the computation of the cost oil. Details about allowed expenses in the cost oil 
are duly provided by ANP.

Decree 9,041/2017 published on 3 May 2017, regulated Law 12.351/2010, 
regarding Petrobras’ right of first refusal to act as operator in the consortium 
exploring oil blocks in the pre-salt contracted under the production sharing 
contracts. The measure aims to give more transparency to the auctions of 
pre-salt areas planned by the government later this year.

Petrobras should express its interest in participating as operator in the 
consortiums formed to explore blocks under the production sharing contracts 
within 30 days, as of the date of publication, by the National Council of Energy 
Policy (CNPE), of the technical parameters of each auction. In the case of the 
third round of pre-salt bids, for example, this CNPE publication occurred even 
before the regulation of Petrobras’ participation rules.

The decree establishes that the state must manifest itself by specifying the 
blocks in which it has interest and the percentage of participation that it 
intends, never below 30%.

However, it will be for the CNPE to establish the percentage of Petrobras’ 
participation, considering the percentages between the minimum of 30% and 
that indicated in the manifestation of the company.

According to the decree, if Petrobras does not exercise its first right of refusal, 
the blocks will be the subject of a bidding process, from which Petrobras will be 
able to participate on an equal basis with the other bidders.
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The consortium to explore and produce oil and gas in these strategic areas 
must be set up by:

•	 The Government-owned company Empresa Brasileira de Administração de 
Petróleo e Gás Natural S.A. — Pré-Sal Petróleo S.A. (PPSA), to be 
incorporated with the specific purpose of managing the PSC:
•	 PPSA will not bear any risks or cost associated with the exploration, 

development and production activities.
•	 Petrobras
•	 The bid winner, if applicable, which shall have joint liability for the execution 

of the contract with Petrobras

Under Brazilian oil and gas legislation, upstream PSC holders are subject to the 
payment of two government and one third-party takes, as described next. 

C.	 Capital allowances
As a general rule, fixed assets may be depreciated according to their “useful 
life.” Documentation is required to support the useful life when it differs from 
the useful life provided by the Brazilian Internal Revenue Service (the RFB). If 
RFB’s understanding differs from the taxpayer’s study, the asset’s useful life 
should be subject to a final opinion to be issued by the Brazilian National 
Institute of Technology or other similar institute. 

Examples of rates ordinarily used by the RFB include: 

•	 Buildings — 25 years
•	 Machinery and equipment — 10 years 
•	 Vehicles, computer hardware and software — five years

A company that operates two shifts per day may depreciate machinery and 
equipment at 1.5 times the normal rate. If it operates three shifts, it may 
double the normal rate. 

Oil and gas upstream companies may depreciate fixed assets directly connected 
with upstream operations based on the rates published periodically by the 
Federal Revenue Office of Brazil (RFB) for each type of asset. The taxpayer shall 
be entitled to compute the quota effectively adequate to the depreciation 
conditions of the company’s machines, equipment and facilitation instruments 
applied in the development activities of the production, provided that the 
taxpayer proves this adequacy when adopting a different rate from that 
published by the RFB.

Exhaustion expenses from assets generated in preparation for production 
are deductible for IPRJ and CSLL purposes. Until 31 December 2022, an 
accelerated exhaustion rate for such assets is available. In such instance, the 
exhaustion rate is calculated according to the units-of-production method and 
multiplied by a factor of 2.5.

Currently, some tax incentives apply to specific industries and also to 
companies located in developing areas, such as the north and northeast 
regions of Brazil. An R&D incentive was enacted in 2006 that introduced an 
accelerated depreciation program and capital uplifts. For further information, 
see Section D below.

Capital expenditures for the acquisition of rights, which are expected to exist 
or be exercised within a limited period, may be amortized. This amortization 
can be calculated based on the remaining life of the right, or on the number of 
accrual periods for which the legal entity expects to enjoy the benefits 
originating from the expenses registered as deferred charges. 

According to article 1 of Law No. 13.586/2017, the expenditures for the 
depletion of assets generated by expenses incurred in the development phase 
to enable production are deductible for CIT purposes. Accelerated depletion 
rates for these assets are applicable; the exhaust rate is calculated according 
to the units-produced method multiplied by 2.5. The accelerated exhaustion 
quota shall be excluded from net profit, and the total accumulated exhaustion, 
including normal and accelerated exhaustion, shall not exceed the cost of 
the asset.
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Rehabilitation or decommissioning
Brazilian rules on rehabilitation or decommissioning for tax purposes12 
determines that the expenditures rehabilitation or decommissioning shall only 
be tax deductible when actually incurred. Thus, before the rehabilitation or 
decommissioning is actually performed, the costs accrued under financial 
statements shall be added back for CIT purposes and controlled under the CIT 
computation book as a temporary difference.

There are no loss carryback rules in Brazil.

D.	 Incentives

Tax holiday
Brazil does not have a tax holiday regime.

Regional incentives
Apart from some special customs regimes (see comments about the special 
bonded warehouse for oil and gas platforms and about the Repetro regime 
in Section H below), REPENEC (Regime especial de incentivos para o 
desenvolvimento de infraestrutura da indústria petrolífera nas regiões Norte, 
Nordeste e Centro-Oeste) is the only specific tax incentive for the oil and 
gas industry. 

REPENEC
On 14 June 2010, Law 12,249/2010 (a conversion of Provisional Measure 
472/09) was published in Brazil’s Official Gazette. Among other measures, the 
law introduced a new special regime for the oil and gas industry (REPENEC). 
REPENEC relates to infrastructure projects in the oil and gas industry approved 
by the federal Government by 31 December 2010 for applicants established in 
the north, northeastern or midwestern regions of Brazil.

In summary, in the event of local sales or importation of new machinery, 
instruments and equipment, and of construction materials for use or 
integration into infrastructure projects classified as fixed assets, REPENEC 
provides for the suspension of social contribution taxes PIS and COFINS, federal 
value-added taxes (VAT) (IPI) and import duty (II) that would otherwise apply 
(please see Section H for further explanations on these taxes).

Other regional tax incentives
Besides REPENEC, Brazil offers a variety of more general tax incentives 
intended to attract businesses of particular importance and foster the 
development of certain underdeveloped regions in the country. 

The following incentives are offered to entities located in the area of the 
Agency for the Development of the Northeastern States (Superintendência de 
Desenvolvimento o Nordeste, or the SUDENE) and the Agency for the 
Development of the Amazon (Superintendência de Desenvolvimento da 
Amazônia, or the SUDAM):

•	 A reduction of 75% on the 25% CIT due, calculated on profits from activities 
covered by the incentive tax treatment (lucro da exploração) for projects 
considered to be vital for development of the SUDAM and SUDENE regions, 
or for modernization, expansion or diversification of existing projects 
considered to be vital for the development of the SUDAM and SUDENE 
regions:
•	 This incentive is granted until 31 December 2018. Companies may 

benefit from this incentive for a maximum period of 10 years.
•	 Historically, this deadline is postponed, but so far, no new rule has been 

enacted.
•	 From 1 January 2009 to 31 December 2013, a reduction of 12.5% on the 

25% CIT due, calculated on profits from activities covered by the incentive 

12	 Article 45 of Law No.12,973/15 and article 45 of Brazilian IRS Normative Instruction 
No.1,700/17.
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tax treatment (lucro da exploração) for new ventures considered to be a 
priority for the development of the regions covered by the SUDAM and 
the SUDENE

Until 2018, companies that undertake projects of particular importance for the 
development of the region are entitled to reinvest up to 30% of the income tax 
due at 15% on their SUDENE and SUDAM projects.

Research and development
Companies that invest in technological innovation are entitled to a R&D federal 
tax incentive under Law 11,196/05 of 2005. The definition of “technological 
innovation” is “the design of a new product or manufacturing process, as well 
as new functionalities or characteristics added to products or to processes, 
which results in incremental improvements and an actual gain in quality or 
productivity, thus leading to increased market competitiveness.”

Based on the qualifying conditions, the application of this tax incentive is 
associated with the design of new manufacturing processes or products, or 
with new functionalities or characteristics being added to existing processes 
or products.

In summary, the tax incentives offered include:

•	 Deduction of total expenditures made during the computation period in 
connection with technological R&D of technological innovation, which are 
classifiable as operating expenses pursuant to Brazilian tax legislation

•	 Deduction for the purposes of CIT of 60% to 100% of total expenditures 
made during the computation period in connection with R&D of 
technological innovation, which are classifiable as operating expenses by 
Brazilian tax legislation

•	 Reduction by 50% of IPI levied on equipment, machinery, devices and 
instruments, as well as on their related spare accessories and accompanying 
tools, that were intended for use in technological R&D

•	 Accelerated depreciation by deduction, in the acquisition year, of the total 
cost of new machinery, equipment, devices and instruments intended for 
use in activities regarding R&D of technological innovation

•	 Accelerated amortization by deduction (only for CIT purposes) in the 
computation year in which they are incurred, of the expenditures classifiable 
as deferred assets relating to the acquisition of intangible assets associated 
exclusively with R&D of technological innovation activities

•	 Reduction to zero of the WHT rate applicable to foreign remittances for the 
purposes of registration and retention of trademarks, patents and cultivars 
(variety of cultivated plants)

No prior approval is necessary to take advantage of this tax incentive. However, 
the taxpayer is required to provide information to Brazil’s Science, Technology, 
Innovation and Communication Ministry (Ministério da Ciência, Tecnologia, 
Inovações e Comunicações) on its technological research programs by 31 July 
of each subsequent year and must have a regular status update, in both 
semesters of the year, regarding its federal tax liabilities.

After receiving the taxpayer’s report, the Ministry will assess if the R&D 
initiatives are in accordance with the definitions established by the Brazilian 
laws. If the report is not approved, the taxpayer may appeal and provide further 
information in order to prove the eligibility of R&D initiatives to the tax 
incentives.

Under Brazilian tax legislation, all documentation related to the use of these tax 
incentives must be available for tax inspectors during the open period under 
the statute of limitations.

Exportation incentives
Another incentive for exporters that can be used by the oil and gas industry in 
Brazil is the Regime Especial de Aquisição de Bens de Capital para Empresas 
Exportadoras (RECAP), which is a special tax regime for the acquisition of 



79Brazil

capital goods by companies qualified as exporting companies, created by Law 
11,196/2005 and regulated by Decree 5,649/2005. To benefit from the 
RECAP, a company must have recognized gross revenues derived from exports 
in the prior year of at least 50% of its total annual gross income, and it must 
maintain this minimum of export revenues for the following two calendar years 
(or the following three years if the company does not comply with the first 
requirement). 

The RECAP regime applies to certain equipment, instruments and machinery 
imported directly by the RECAP beneficiary to be used as fixed assets. Under 
the RECAP regime, the social contribution taxes on gross revenues triggered 
upon the importation, namely PIS and COFINS, are suspended and converted 
into a zero tax rate after the incentive conditions are complied with. The regime 
also provides for the suspension of PIS and COFINS on local acquisitions made 
by the beneficiary of the RECAP regime. 

In addition to the conditions outlined above, to benefit from the RECAP regime, 
a Brazilian legal entity must not have any overdue federal tax liabilities. Benefits 
are also canceled if the legal entity does not comply with the minimum export 
revenues requirement of 50% and if the beneficiary does not comply with the 
other requirements of the RECAP regime or at the beneficiary’s own request. 

A legal entity excluded from the RECAP regime must pay interest and penalties 
on the taxes suspended, calculated from the date of acquisition of the imported 
assets and services or the registration of the import transaction with the 
electronic customs system (SISCOMEX). 

The RECAP tax incentive is not available to Brazilian companies subject to PIS 
and COFINS under the cumulative tax regime.

Apart from the RECAP tax incentive, Brazilian legal entities may also qualify 
for the IPI, PIS and COFINS suspension upon a local purchase or importation 
of raw materials, intermediary products and package materials if they meet, 
among other conditions, the 70% of export revenue outlined above. Some 
Brazilian states provide a similar tax incentive for state VAT (ICMS) tax 
purposes.

E.	 WHT and other taxes on imported services

Royalties and technical services
Royalties and technical assistance fees remitted abroad are generally subject to 
WHT at a rate of 15% (unless a tax treaty provides otherwise) as well as CIDE, 
IOF, the federal tax on financial operations (Imposto sobre Operações de 
Crédito, Câmbio E Seguro, ou Relativas A Valores, Mobiliários), municipal tax 
on services (ISS) and PIS/COFINS mentioned below. Royalties and technical 
assistance fees paid to residents of LTJs are subject to WHT at a rate of 25%.

There has been much debate in Brazil on whether technical services should or 
should not qualify as royalties. In summary, according to Declaratory 
Interpretative Act 5/2014 of the Federal Revenue Service, the tax treatment 
for technical services regarding WHT should be the following:

•	 Royalties (art. 12): when the treaty or treaty’s protocol gives technical 
services and royalties equal treatment

•	 Independent professions (art. 14): when there is technical qualification of a 
person or group of people

Or

•	 Business profits (art. 7): other cases (Austria, Finland, France, Japan and 
Sweden)

Administrative and similar services
Administrative and similar service fees remitted abroad are generally subject to 
WHT at a rate of 15% (unless a tax treaty provides otherwise) when the CIDE 
tax is due on this remittance (see below). Administrative service fees paid to 
residents of LTJs are subject to WHT at a rate of 25%.
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Other services
For the remittance of fees for other services, the WHT rate is 25%, even if the 
payment is not made to an LTJ. This rate applies because CIDE tax is not due on 
these remittances. In case CIDE is due and the remittance is not made to an 
LTJ, a 15% rate applies.

Rental
Rental payments made to a nonresident are generally subject to WHT at a rate 
of 15%. Rental payments made to residents of LTJs are subject to WHT at a rate 
of 25%.

Payments for the charter of vessels with no service components are subject to 
WHT at a rate of 0%, provided that the entry of the vessel into Brazilian waters is 
approved by the competent authority. This reduced rate does not apply if the 
beneficiary is domiciled in an LTJ, in which case taxation will be at the rate of 
25%.

Provisional Measure No. 795/2017 (MP 795/2017) converted into Law No. 
13.586/2017 introduced significant changes in the conditions to apply 0% 
WHT tax rates over certain charter remittances to vessel owners located 
overseas. Upon 1 January 2018, the new percentages to be adopted under the 
split contract must be as follows:

•	 70% for vessels with floating production systems and/or storage and 
discharge

•	 65% for vessels with a drilling, completion or workover/wellwork systems
Or

•	 50% for other types of vessels

For offshore support vessels, MP 795/2017 expressly mentions that this type 
of vessel is not included on the abovementioned limits.

Remittances abroad will be subject to WHT at a rate of 15% on the portion of 
the charter contract exceeding those thresholds, or a rate of 25% when the 
beneficiary is located in an LTJ or a PTR, as defined by Brazilian tax legislation.

The new legislation provides a specific definition of related party for the 
application of the restrictions, which departs from that generally adopted for 
Brazilian tax purposes. The foreign owner of the vessel and the service provider 
will be considered related parties when they are partners directly or indirectly 
in the entity owning the chartered assets.

CIDE tax
The CIDE tax is charged at a rate of 10% on royalty payments, including fees for 
technical assistance, technical services, administrative services and similar 
services. The Brazilian payer that makes the remittance to the foreign 
beneficiary is considered to be the taxpayer for purposes of the CIDE tax.

Social contribution taxes on importation
As a general rule, PIS and COFINS are both social contribution taxes charged 
on the importation of services and are usually charged at a rate of 1.65% and 
7.6%, respectively (a combined nominal rate of 9.25%). The Brazilian importer 
under the noncumulative PIS and COFINS regime may compute a PIS and 
COFINS tax credit for certain services acquired (for more details, see Section H). 
As the right for tax credits has been strongly debated within the oil and gas 
industry, and it is not under a mature legislative consensus, it should be deeply 
and carefully analyzed by taxpayers.

Service tax on importation
The ISS is charged on the importation of services. ISS applies at rates that vary 
from 2% to 5%, depending on the nature of the service and the municipality 
where the Brazilian taxpayer is domiciled.

Tax on financial operations on import of services
The federal tax on financial operations, or IOF, is currently charged at 0.38% on 
the amount of Brazilian currency exchanged into foreign currency for the 
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payment of imported services. Most currency exchange transactions are 
subject to IOF at a rate of 0.38%. This tax may be altered by the executive 
branch with immediate effect.

F.	 Financing considerations

Thin capitalization
Thin capitalization rules were introduced in Brazil to apply to inbound and 
outbound transactions performed either with related parties or with unrelated 
parties resident in LTJs or under a PTR.

Under the applicable rules, irrespective of whether the intercompany loans are 
compliant with the general rules governing the deduction of expenses and 
Brazilian transfer pricing rules, interest expenses are deductible only if the 
related Brazilian borrower does not have a debt-to-equity ratio greater than 
2:1. Any excess interest is not deductible for the purposes of Brazilian CIT.

Additionally, interest expenses deriving from financing arrangements executed 
with a contracting party established in an LTJ or under a PTR, irrespective of 
whether related or not to the Brazilian borrower, are deductible only if the debt-
to-equity ratio of the Brazilian borrower does not exceed 0.3:1.

Debt versus equity
Brazilian operations can be financed by debt, equity or a combination of both. 
By capitalizing a Brazilian entity with equity, a parent company bears the risk of 
currency exchange fluctuation. Alternatively, if the Brazilian entity is financed 
through debt, the exchange risk is shifted to the Brazilian subsidiary, which may 
accrue a currency exchange loss or gain for book and tax purposes, even if 
unrealized. At the election of the Brazilian payer, currency exchange gains or 
losses may be recognized on a cash or on an accrual basis for Brazilian tax 
purposes. Debt may also be interest-bearing, which triggers a deductible 
interest expense for Brazilian tax purposes. Usually, Brazilian corporate 
borrowers cannot lend funds to others on conditions that are more favorable 
when compared with their own debt liabilities — otherwise, the difference in 
interest rates may be deemed not deductible.

With the recent introduction of thin capitalization and transfer pricing rules 
on loans in Brazil, restrictions are applicable to interest deduction on loans 
(see above).

To foster Brazilian exports, the Government has reduced the WHT on export 
financing loans to 0%. Therefore, if an upstream company intends to export 
its production, either totally or partially, this instrument may be tax-efficient 
because it triggers a local tax deduction at the rate of 34% with the cost of 
0% WHT. 

IOF on loans
Under certain circumstances, IOF is imposed by the federal Government at 
rates varying from 0% to 25%. Indeed, domestic loans between legal entities, 
including related parties, are subject to IOF, on the credit transaction, at a 
maximum rate of 1.88% per year. 

Foreign loans are subject to IOF on the foreign currency exchange transaction, 
but not on the lending (foreign credit) transaction itself. As a general rule, a 0% 
rate applies, but foreign loans with average maturity terms of up to 180 days 
are subject to IOF at a rate of 6%. The rates can be modified by a Decree issued 
by the Brazilian government with immediate effects.

G.	 Transactions
Under Brazilian oil and gas legislation, it is possible to transfer concession 
agreements to third parties, provided that the transfer is preapproved by 
the ANP.

Asset disposals
Concession costs, including exploration and development costs, are classified 
as permanent assets. Disposals of permanent assets are treated as 
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nonoperating transactions, which trigger capital gains or losses. Capital gains 
are taxed at the same CIT rates as ordinary income (see Section B).

Farm-in and farmout
Brazilian tax legislation does not have a special tax treatment for farm-in and 
farmout transactions. Accordingly, general Brazilian tax rules apply to asset 
disposals.

Selling shares in a Brazilian company
Investments not for sale in subsidiaries either in Brazil or abroad are classified 
as permanent assets. Disposals of permanent assets by Brazilian legal entities 
are treated as nonoperating transactions, which trigger capital gains or 
losses. Capital gains are taxed at the same CIT rates as ordinary income 
(see Section B above).

The gain on a sale of a Brazilian asset by a nonresident shareholder is taxable in 
Brazil at a progressive rate of 15% to 22.5%. If the beneficiary of the capital gain 
is resident in an LTJ, the WHT rate is increased to 25%. Indirect dispositions of 
Brazilian assets are not taxable, but transactions with lack of substance can be 
challenged by Brazilian tax authorities in Brazil (see Section B).

Exportation of oil
Oil export transactions are exempt from ICMS, IPI, PIS and COFINS.

H.	 Indirect taxes

State VAT (ICMS)
ICMS is due on the local sale of oil and gas, based on the sale price, including 
the ICMS itself (built-in calculation). For intrastate operations (carried out by a 
seller and buyer located in the same Brazilian state, or imports), the ICMS rate 
is determined by the legislation of the state where the sale is made and 
generally varies from 17% to 20%.

Interstate transactions (carried out between a seller and buyer located in 
different Brazilian states) are subject to reduced rates of 7% or 12%, depending 
on the states involved. One exception is that, because of immunity established 
by the Brazilian Federal Constitution, ICMS is not due on interstate oil 
operations. On the other hand, in the case of consumables or fixed assets, the 
buyer must pay to the state where the buyer is located, the ICMS DIFAL, which 
is calculated based on the difference between the interstate rate and the 
buyer’s own internal ICMS rate.

From January 2013 onward, interstate transactions with imported products 
have been subject to an ICMS rate of 4%. To apply this rate, some requirements 
should be observed, like the non-submission of the product to a manufacturing 
process or, in the case of further manufacturing, the resulting product should 
have a minimum imported content of 40%.

Federal VAT
As a general rule, federal VAT (IPI) is charged on transactions involving 
manufactured goods by a manufacturing plant, or on the first sale in Brazil of 
an imported asset, as defined in the legislation in force (Decree No. 
7,212/2010). According to the Brazilian Federal Constitution, local sales, 
intrastate sales or the importation of oil products, including crude oil and its by 
products, are not subject to the IPI tax.

IPI rates vary from 0% to 365%.

Social contribution taxes on gross revenue
PIS and COFINS are social contribution taxes charged on gross revenues earned 
by a Brazilian legal entity under one of two different regimes of calculation: 
noncumulative and cumulative.

Under the noncumulative regime, PIS and COFINS are generally charged at a 
combined nominal rate of 9.25% (1.65% PIS and 7.6% COFINS) on revenues 
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earned by a legal entity. Certain business costs result in tax credits to offset PIS 
and COFINS liabilities (e.g., depreciation of machinery, equipment and other 
fixed assets acquired to be directly used in the manufacturing of a product or 
rendering of a service). PIS and COFINS paid upon importation of certain assets 
and services are also creditable. Upstream companies are generally subject to 
this regime, but in practice there is some disagreement on the availability of 
such credits depending on the phase of the area/field.

Brazilian taxpayers subject to the cumulative regime must calculate PIS and 
COFINS at a combined rate of 3.65% (0.65% PIS and 3% COFINS). No tax credits 
are provided under this regime. The regime applies to some industries (not 
including oil and gas) and also to companies that compute taxable profits as a 
percentage of gross sales. For further information, please see Section B above.

From 1 July 2015, taxpayers subject to the noncumulative regime must 
calculate PIS and COFINS over certain financial revenues, applying the rates of 
0.65% and 4%, respectively. Until this date, these types of revenue were taxed 
at the rate of 0%. The exception for that rule is the revenue derived from export 
operations of goods and services or/and contracted obligations, including loans 
and financing. In this respect, financial expenses are not taken into 
consideration in the calculation of the PIS and COFINS credits to be offset over 
such revenue.

Importation of equipment and other items
In Brazil, companies that intend to operate with foreign trade transactions 
must be registered within the SISCOMEX electronic system, an integrated 
computerized system through which all international trade transactions are 
electronically processed. Through this system, an import declaration 
(Declaração de Importação, or DI) is issued and registered for each 
import operation.

In a few cases, the importation of goods, including machinery and equipment, 
also requires an import license (Licença de Importação, or LI), which is a type of 
preauthorization for the import procedure. The need for a prior import license 
is determined based on the tariff classification of the goods to be imported and 
some other specific conditions.

The licensing procedure may be automatic or non-automatic, depending on the 
product. In most cases, the import license is obtained automatically during the 
filing of the DI in the SISCOMEX system. Certain products, however, are subject 
to the non-automatic licensing process, which means that it is important to 
check whether the import license must be obtained before shipment of goods 
to Brazil. In some other listed circumstances, the import license may be 
obtained after the shipment of the goods but before the registration of the DI 
(at the beginning of the customs clearance process). 

The importation of certain goods, such as petrochemicals, crude oil and natural 
gas, requires authorization from special regulatory agencies as a condition for 
the issuance of the import license.

The import duty (Imposto de Importação, or II) is due on the customs value 
of imported goods, consisting of the cost of the product, plus the international 
insurance and freight (i.e., the cost, insurance and freight (CIF) value). The 
customs value may vary depending on specified price elements, as defined by 
the customs valuation rules. 

II is a non-recoverable tax, which means that no credits are available against it, 
and it always represents a cost to the importer (as II is not a creditable tax, and 
consequently, II paid upon importation cannot be deducted from any 
subsequent import transaction taxed by the II).

The II rate varies depending on the tariff classification of the imported goods, 
as per Mercosur’s tariff code system, which is based on the Harmonized 
System. The average rate for machinery and equipment is 14%.

Capital goods, data processing and telecommunications goods may benefit from 
an II reduction of up to 0% if the importer is able to attest and demonstrate that 
no similar goods are manufactured in Brazil (ex-tarifario benefit). 
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In addition to being subject to II, import transactions are also subject to IPI, PI, 
COFINS and ICMS. 

For import transactions, the IPI is calculated on the customs value of the 
imported item, plus the II. The rate also depends on the respective tariff 
classification. The average IPI rate ranges between 10% and 20%. However, 
for machinery and equipment, the rate can range from 0% to 20%. IPI is a 
recoverable tax, which means that, in principle, the amount paid on the 
import transaction may be offset in the future, provided some requirements are 
met. On the importation of equipment and other assets to be incorporated to 
the importer’s fixed asset, however, no credits can be offset, and the IPI 
becomes a cost.

ICMS is charged on the customs value of the imported goods, plus II, IPI, ICMS 
itself, PIS and COFINS and other smaller customs charges. ICMS rates vary 
depending on the state where the importer is located, which means that, unlike 
II and IPI, the ICMS applicable rate does not relate to the product itself but to 
the state where the importation takes place. The ICMS rates range from 17% to 
20% and may be lower in some cases, depending on: 

•	 The nature of the goods being imported
•	 Eventual application of state tax benefits

Freight surcharge for renovation of the merchant marine fleet
Maritime transportation is subject to a freight surcharge for renovation of the 
merchant marine fleet (Adicional ao Frete para Renovação da Marinha 
Mercante, or AFRMM), which is an extra freight charge levied through Brazilian 
and foreign shipping companies unloading cargo in Brazilian ports. AFRMM is 
charged at a rate of 25% on ocean navigation freight, at 10% on coastal 
navigation freight and at 40% on the inland navigation of liquid bulk cargos 
carried within the north and northeast regions of Brazil (based on the bill of 
lading and the cargo manifest).

The AFRMM does not apply to the transportation of goods in connection with 
exploration activities of hydrocarbons and other underwater minerals in the 
Brazilian Exclusive Economic Zone, such as those carried out by Petrobras. In 
addition, goods imported by autarchies and other entities directly connected to 
federal, state and municipal governments, are not subject to the AFRMM.

Similarly, AFRMM is suspended for assets imported under a special customs 
regime granted by the Brazilian Revenue Services (Receita Federal do Brasil), 
such as under the drawback or the temporary admission regime with suspension 
of taxes, up to the date of registration of the import declaration (DI) in the event 
of nationalization. 

The main fees applicable to the customs clearance of imported equipment or 
goods are storage fees, demurrage, terminal handling charges (capatazias), 
unstuffing and cargo handling fees, and deconsolidation of bill-of-lading fees. 
Rates and amounts vary.

Special customs regimes related to oil and gas activities
A number of special regimes relate to oil and gas activities, as described next. 

Special bonded warehouse for oil and gas platforms
The special bonded warehouse for oil and gas platforms is a customs regime 
specifically targeted to cover bonded areas located in oil and gas platforms 
contracted by companies located abroad for research and drilling purposes. 
This special bonded warehouse may be operated and located in construction 
or conversion platforms, shipyards or other manufacturing establishments 
located by the sea and destined for the construction of marine structures, oil 
platforms and modules for such platforms.

This regime applies to materials, parts, pieces and components to be used in 
the construction or conversion of such facilities and allows manufacturing 
processes and testing activities to be performed inside the bonded facility.
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The arrangement grants full suspension of federal taxes otherwise due on 
imports (II, IPI, PIS and COFINS) and full suspension of federal taxes otherwise 
due on local purchases (IPI, PIS and COFINS). Some states also extend the 
benefits to ICMS.

Temporary admission
The temporary admission is a special customs regime that grants total or 
partial suspension of federal import taxes (II, IPI, PIS, and COFINS) on the 
importation of equipment and general products, provided that the imported 
items are re-exported within a stipulated period. Failure to re-export the 
products results in a tax liability for the previously suspended taxes, increased 
by fines and interest.

Under the total suspension, the temporary admission is generally granted 
for a maximum period of six months, with a possible extension by the 
same amount of time.

Equipment and products imported for economic applications, such as those 
imported to be used or applied on the provision of services or production of 
other goods, fall under the temporary admission regime with partial suspension 
of the import taxes. In this case, they may remain in the country for the 
duration of the underlying contract (operational lease, rental, loan, etc.). Goods 
under financial lease agreements may not be received in under the temporary 
admission regime, or for the total duration of the contract supporting the 
operation, limited to five years.

Under the current calculation rules, II, IPI, PIS and COFINS will be partially paid 
and calculated at 1% per month of permanency of the imported goods in Brazil, 
calculated on the total amount of taxes that otherwise would be due upon 
nationalization. Due to recent precedents from the Brazilian Supreme Court, 
no ICMS is due on the importation of goods under the temporary admission 
regime, even when federal taxes are proportionally due, as previously 
explained.

Drawback
The Brazilian customs legislation provides for different types of drawback 
regimes; the following are the two most relevant ones.

Integrated drawback suspension
Regulated by the Foreign Trade Operations Department (DECEX), the integrated 
drawback suspension (Drawback Integrado Suspensão) is a special customs 
regime that allows the importation and local acquisition of goods to be applied 
or consumed in the manufacturing process for export purposes, with total 
suspension of federal taxes (i.e., II, IPI and PIS/COFINS-Import). These items 
must be subject to at least a certain manufacturing level and be composed of, 
or be consumed in the industrialization of, a product to be further exported. 
The regime also provides for the suspension of the AFRMM freight surcharge, 
when applicable.

As a general rule, integrated drawback suspension allows the suspension of 
ICMS on only imported items; there is no similar benefit for goods purchased 
locally under the regime. For goods purchased locally, the local invoice issued 
by the local supplier must be registered by the beneficiary company within the 
SISCOMEX system.

Internal and strict controls over the inventory of goods imported and locally 
acquired for industrialization and exportation under the drawback regime 
are required. 

A Brazilian company that requests drawback suspension must comply with 
certain requirements to obtain approval. As a general rule, taxes may be 
suspended on regular imports for one year, extendable for another year. With 
long production cycles, the suspension may reach five years. 
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Integrated drawback exemption
The integrated drawback exemption (Drawback Integrado Isenção) (IDE) is a 
variation of the drawback regime. The main difference from the suspension 
framework consists in exempting imported or locally purchased items from 
regular taxation when similar and fully taxed items were already used in the 
process of manufacturing exported final goods. 

IDE is a type of retroactive applicability of the drawback rules. It works as a 
replacement for benefited items that could have been covered by integrated 
drawback suspension in the past two years, but were not. 

The IDE regime involves an exemption from II, IPI, PIS, COFINS. IDE applies to 
the importation of raw materials and goods in equal quantity and quality as the 
ones once used in the prior manufacturing process in Brazil of a final product 
that was already exported. The company benefiting from the drawback 
exemption must prove that the goods have been exported to obtain the tax 
exemption.

Certified bonded warehouse
The certified bonded warehouse (DAC) system is a special export system under 
which goods are deemed exported but physically remain within a bonded 
warehouse in Brazil. Goods remitted to a DAC facility are subject to certain 
export customs clearance procedures and are considered as legally exported 
for all fiscal, administrative and foreign-exchange purposes.

Remittances to DAC are exempted from all federal taxes (IPI and PIS/COFINS). 
As ICMS is a state tax, each Brazilian state establishes its own legislation and 
decides whether ICMS should be levied. 

Goods may remain stored in this special regime for no longer than one year.

Repetro
Repetro is the most relevant tax incentive for the oil and gas industry. Repetro 
is a special customs regime available in Brazil for the importation, local 
acquisition and exportation of equipment and other qualifying assets for the 
oil and gas industry.

With the recent advent of Law 13,586/2017 and Normative Instruction 
1,781/2017, in addition to the regular framework of Repetro valid until 2020 
(for goods admitted until the end of 2018), a new version of the special regime 
was introduced, namely Repetro-SPED, valid until 2040. Both modalities are 
applicable to companies and consortiums that hold an authorization or 
concession to exploit oil and gas in Brazil and to its subcontractors. 

In general terms, there are different types of agreements that may support the 
importation under Repetro, such as operational leasing, rent, loan and free 
loan. Note that goods covered by financial leasing agreements are not allowed 
under the temporary import modality of such regime, since the regime’s main 
requirements are that the ownership of the referred goods remain with a legal 
entity established abroad and that such goods be imported without exchange 
coverage and on a temporary basis, being obliged to be re-exported once the 
contract terms have been fulfilled.

In summary, the Repetro-SPED provides for:

i.	 Fictitious exportation and subsequent importation (definitive or temporary) 
of main goods, as well as spare parts destined for these goods

ii.	 Definitive importation with full suspension of federal taxes for items listed in 
Annex I and II of the Normative Instruction mentioned above

iii.	 Temporary admission for economic use with total suspension of federal 
taxes for items listed in Annex II of the Normative Instruction mentioned 
above

iv.	 Definitive importation or local acquisition of raw material, intermediate 
products and packaging material with suspension of federal taxes

Note that the regime applies to qualifying equipment and parts with a unitary 
import value of US$25,000 or more.
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Regarding the state VAT (ICMS) within the Repetro, there are also some 
relevant new considerations. Through ICMS Agreement 03/2018, signed by the 
National Council of Finance Policy (CONFAZ), the Brazilian States may apply the 
following benefits: 

i.	 ICMS tax basis reduction on definitive importation or local acquisition under 
Repetro-SPED, in order that the tax burden be 3%

ii.	 ICMS exemption on temporary admission under Repetro-SPED
iii.	 ICMS exemption on exportation, even if fictitious or local sales of national 

products that will be later acquired under Repetro-SPED

Rio de Janeiro and São Paulo State have already internalized the provisions of 
ICMS Agreement 03/2018, adhering to all benefits provided.

It is important to highlight that, as the changes to the special regime are still 
recent, the industry is still expecting changes in the legal framework and 
regulations for Repetro. For example, certain parties in Rio de Janeiro are 
trying to revoke the rate reduction for production activities, maintaining the 
benefit only for exploration activities. If the state moves forward in this sense, 
those imports could be taxed at 18%, which is the regular import rate in Rio 
de Janeiro.

I.	 Other

International Financial Reporting Standards and Law 11638/07
Effective 1 January 2008, Law 11,638/07 prescribed, among other 
accounting changes, that accounting standards issued by the Brazilian 
Securities Commission (CVM) must all be aligned with international financial 
reporting standards (IFRS) adopted in the main security markets — i.e., 
standards issued by the International Accounting Standards Board (the IASB), 
which is currently considered the international reference for accounting 
standards.

Functional currency
Companies that adopt, for statutory purposes, a functional currency other than 
Brazilian reals (BRL) need to maintain a parallel accounting system totally in 
historical BRL (it is not the one translated in BRL for publication purposes) for 
all taxes calculation purposes. As a consequence, for companies that adopt 
different functional currency, the existence of two balances will remain.

National content
The national content rule was created to promote national industry. Under this 
rule, a certain percentage of goods, equipment and services must be purchased 
from Brazilian suppliers. 

Up to ANP round 4, there were no minimum national content requirements. 
As from ANP round 5, the ANP has established minimum national content 
requirements for the exploration and development phases.

Currently, the federal government reduced the demand for national content on 
the new hiring of equipment used by the oil industry in exploring new areas by 
an average of 50%.

The modified methodology will already be valid for the next auctions of the 
ANP. The reduction will be implemented by changing the way the national 
content is calculated on the equipment. Instead of a complicated system, like 
the previous one, which had more than 90 items and descended to details like 
the type of tube used in certain equipment, the calculation will now be global. In 
onshore exploration fields, the percentage will be calculated in the two stages 
of the exploratory process: exploration and production.

With the new rules, the third round of the pre-salt and the 14th round of 
concessions will have fewer requirements than in recent years, with the 
obligation to contract in Brazil only: 18% in the exploration phase; 25% in the 
activities related to construction of wells; 40% for collection and disposal 
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systems; and 25% for stationary production units (platforms). In the case of 
onshore blocks (for the 14th round), the requirements are 50% both in the 
operation phase and in the production phase.

As for rounds of marginal areas, there will be no requirement for national 
content, while for the second pre-salt auction, which will offer areas subject to 
unitization (reserves that extend beyond the limits of blocks already in 
operation) and will apply the same index defined in the contracts of the 
contiguous areas, was already expected.

Minimum national content on the oil and gas 
production, in %

old rule New rules

Onshore Exploration phase 70 50

Development phase 77 50

Offshore (above 
100 meters)

Exploration phase 37 18

Well construction 55 25

Oil collection and disposal 
system

55 40

Platforms 55 25

Next rounds
In June 2018, the fourth round of bidding for blocks under the pre-salt auction 
regime will offer five new areas in the pre-salt polygon. The areas named 
Itaimbezinho, Três Marias, Dois Irmãos, Saturno and Uirapuru will be offered in 
the Campos and Santos basins.

The 15th round of bidding under the concession regime is scheduled for 29 
March 2018. The round will be offer 70 blocks, 49 in the maritime basins of 
Ceará, Potiguar, Sergipe-Alagoas, Campos and Santos, including two blocks 
adjacent to Saturn. In addition, 21 blocks will be offered in the terrestrial basins 
of Paraná and Parnaíba.

Next BID rounds:

•	 R154 (concession) — March 2018 (288 blocks)
•	 Pre-salt 4 new areas (sharing) — 2018
•	 Pre-salt 5 new areas (sharing) — 2019

Repatriation of capital
Repatriation of share capital is generally not restricted if the foreign investor 
has registered its foreign direct original investment and subsequent capital 
increases or capitalization of earnings with BACEN. 

Repatriation of capital may be accomplished by the sale of Brazilian shares to a 
local resident by a capital reduction, redemption of shares or liquidation of the 
Brazilian company. Commercial law contains specific rules on the redemption of 
shares and on companies repurchasing their own shares.

ICMS taxation over oil extraction — Rio de Janeiro State
At the end of 2015, Rio de Janeiro State published Law 7,183/15 establishing 
a tax event for ICMS taxation purposes post-extraction of oil and when the 
product passes through the Production Measure Station. In the past, 
specifically in 2003 (Law 4,117/03 — “Noel Law”), the Rio de Janeiro State 
tried to start charging ICMS in a similar situation; however, the State decided to 
suspend the effects of such law due to several arguments in favor of 
considering such law unconstitutional.

The new law, published at the end of 2015, has similar issues and constitutional 
gaps in comparison to the Noel Law. This recent topic has generated a lot of 
discussion in the oil and gas industry about considering, again, whether such 
legal disposition is unconstitutional. In 2016, the Brazilian Association of Oil 
Exploitation Companies (ABEP) filed a lawsuit against the Rio de Janeiro State 
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in order to declare the unconstitutionality of Law 7,183/15. Although the 
Brazilian Supreme Court has not yet decided on this, the Attorney General of 
the Republic (PGR) has already positioned preliminarily in favor of the 
unconstitutionality of New Noel Law; nevertheless, it is important to follow the 
Supreme Court’s final position.

Creation of fee payment to control and monitor environmental 
inspection related to research, exploration and production of oil 
and gas (TFPG) — Rio de Janeiro State
Following the ICMS taxation over oil extraction in the end of 2015, the Rio de 
Janeiro State enacted State Law No. 7.182 (of 29 December 2015), creating a 
new fee (TFPG) based on the regular environment inspections by the Rio de 
Janeiro Institute of Environment (INEA) on the activities related to the oil and 
gas industry. The TFPG fee would be charged on the fixed price of 1 UFIR-RJ 
(an annual state index that represents in 2018 3,29396BRL) per oil barrel 
produced.

For various reasons, the TFPG fee has also been discussed by the oil and gas 
industry, since some elements would classify this fee, too, as unconstitutional. 
Similar to following developments of the ICMS charge, it is important to follow 
discussions of the TFPG fee during the year, because the current scenario may 
change if the Brazilian courts find such fee to be unconstitutional.
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taxable income for a tax year, taxpayers should use the accounting profit before 
tax to which adjustments for deductible and nondeductible expenses should be 
applied.

In addition to the above TOI, taxpayers are subject to additional tax based on an 
excess income ratio, which applies at progressive rates as follows:

Exceed income ratio Rate

0 — 1.3 0%

More than 1.3 — 1.6 10%

More than 1.6 — 2.0 20%

More than 2.0 — Upwards 30%

“Excess income ratio” is a division of accumulated income to accumulated 
expenses which have been derived and incurred from petroleum or mining 
operations during current tax year.

“Taxpayers” under this provision refers to:

•	 Contractor: a person with whom the Cambodian government has concluded 
a petroleum agreement

•	 Licensee: a person who has been issued or granted mining rights

Operating expenses in petroleum and mining exploitation
Under the LOFM 2018, operating expenses incurred in petroleum and mining 
exploitation (i.e. an operating licensed block) are deductible from the current 
tax year’s gross income for TOI calculation purposes.

Interest expense deduction
Taxpayers are allowed to claim interest expense deductions based on a debt-to-
equity ratio of 3:1.

Provision for environmental restoration costs
Taxpayers are allowed to claim deductions on environmental restoration costs 
in relation to petroleum and mining operations in the tax year in which the 
provision is made and approved by the authorized authorities.

However, if the actual environmental restoration costs are more/less than the 
provision, the difference is either deductible or taxable for the TOI purposes in 
the tax year in which the environmental restoration is completed.

Depreciation and amortization

Petroleum and mining operation:

For both petroleum and mining operations, research and exploration 
expenditure should be amortized on a straight-line basis over the expected life 
of the commercial production under the development plan or five years, 
whichever is sooner.

For petroleum operations, development expenditure should be amortized on a 
straight-line basis over the expected life of the commercial production under a 
development plan or 10 years (seven years for mining operations).

Where the development plan is less than one year, the development expenditure 
can be included with the research and exploration expenditure and amortized 
as above.

Tangible and intangible assets other than research and exploration, 
or development expenditure:
Under the tax regulations, tangible assets are categorized into four classes and 
are depreciated at the following rates:
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Classes Assets Method Rate (%)

1 Building and structures Straight-line 5

2 Computers, electronic 
information systems, software, 
and data-handling equipment 

Declining-balance 50

3 Automobiles, trucks, and office 
furniture and equipment

Declining-balance 25

4 Other tangible property Declining-balance 20

Intangible assets with a limited useful life, such as patents, copyrights, 
drawings, models and franchises, can be amortized over their useful life on a 
straight-line basis. If the life of intangible assets cannot be determined, the 
assets are amortized using the straight-line method at a rate of 10%.

Losses carried forward
For petroleum operations, taxpayers can carry forward taxable losses up to 
10 years, while for mining operation taxpayers can only carry forward taxable 
losses up to 5 years. Tax losses carry forward shall be unutilized on a “first-in, 
first-out” basis and it must be utilized in the same licensed block only.

Minimum tax
Minimum tax is exempted.

TOI/CIT returns and payments
Resident taxpayers must file annual TOI/CIT return within three months after 
the end of the tax year.

Investment incentives
Investment incentives may be applicable for the “qualified investment projects” 
(QIP), which is a tax deferral incentive. Once the QIP is granted the taxpayer is 
entitled to certain investment incentives and the contractor will need to register 
their investment with the Council for the Development of Cambodia.

Exploration of gas, oil and all kinds of mining activities, including supply bases 
for gas and oil activities are eligible for customs duty exemption although this 
exemption does not apply to TOI/CIT. 

C.	 Withholding tax

Payments to resident taxpayers
Resident taxpayers carrying on a business in Cambodia must withhold tax from 
payments made to other resident taxpayers at the following rates:

Description Rate (%)

Interest paid to recipients other than domestic banks and 
saving institutions

15

Royalties 15

Payments to individuals or non-registered taxpayers for 
services, including management, consulting and similar 
services

15

Rent paid for movable and immovable property 10

Payments to nonresident taxpayers
Under the LOFM for 2017, WHT of 14% applies to all the payments of Cambodian 
sourced income by a resident or permanent establishment of a non-resident to a 
non-resident.
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In general, the above withholding taxes are considered to be final taxes. 
However, the withholding tax on rent paid to registered resident taxpayers may 
be offset against any liability for the TOI.

If withholding tax is not withheld from the recipient, it is borne by the payer. 
Accordingly, the withholding tax is not deductible for TOI/CIT purposes.

In addition, interest free loans are allowable as of 2014 and in this regard the 
tax authority will not deem an interest expense on loans in order to impose 
withholding tax. Cambodian taxpayers in receipt of zero interest loans need to 
register the loan with the tax authority within 30 days of the loan agreement 
being entered into and a copy of the loan agreement should be provided to the 
tax authority.

Withholding tax returns and payments
Resident taxpayers must submit withholding tax returns and remit withholding 
taxes to the tax authorities by the 20th day of the following month.

D.	 Indirect taxes

Export duties
The export of crude oil is subject to export duty at the rate of 0% up export.

Import duties
Import duties are levied on a wide range of products, with rates varying from 
0% to 35%. For details of the exemption, see the subsection on investment 
incentives in Section B above.

Specific Tax on Certain Merchandises and Services (STCMS)
STCMS is a form of excise tax that applies to the import or domestic production 
of petroleum products. The rates on the import of petroleum products range 
from 4.35% to 25%. Crude oil is not subject to STCMS.

Value-added tax
Cambodia’s VAT applies to the business activities of Real Regime taxpayers 
making taxable supplies. Such businesses must charge VAT on the value of 
the goods or services supplied. VAT also applies on the duty-paid value of 
imported goods.

The standard rate of VAT is 10%. A 0% rate of VAT applies for goods exported 
from Cambodia and services consumed outside Cambodia. A 0% rate also 
applies to enterprises in supporting industries and subcontractors that supply 
certain goods and services to exporters.

A resident taxpayer must complete the VAT registration within 30 days after 
the date on which the taxpayer becomes a taxable person. The filing of VAT 
returns and the payment of VAT due for a particular month must be made by 
the 20th day of the following month.

E.	 Financing consideration
According to Cambodia’s tax regulations, a limitation of interest rates on loans 
obtained from banks and other enterprises should be determined as follows:

•	 For loans from third parties, the interest rate should not exceed 120% of the 
market rate at the time of the loan transaction;

•	 For loans from related parties, the interest rate should not exceed the 
market rate at the time of loan transaction.

The term “market rate” in this context is the average interest rate on loans 
from at least five of the largest commercial banks in Cambodia to their 
customers. The “market rate” is published annually by the General Department 
of Taxation (GDT) in January or February for the preceding year. Interest costs 
relating to an interest rate higher than the rate quoted by the GDT will not be 
deductible for TOI purposes.
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The 2017 market interest rate for USD denominated loans was 9.31%, and this 
is an annual rate. Furthermore, the market interest rate for loans denominated 
in Khmer Riel (KHR) for 2017 was 12.12% per annum. This rate is also an 
average of interest rate for KRH denominated loans from three commercial 
banks in Cambodia.

In addition, deductions for interest are limited to 50% of taxable profits plus 
interest income earned during the tax year, if any, and interest expenses and 
other expenses are excluded from this calculation. The disallowed interest may 
be carried forward and a deduction claimed in subsequent years, subject to the 
same limitations.

Furthermore, for loans as stated above, the taxpayer should notify and submit 
the agreements and other supporting documentation to the tax authority 
within 30 days of the loan transaction being entered into. If the taxpayer fails to 
notify the tax authority by providing it with the supporting documents, the loan 
amount will be added to the taxpayer’s taxable income for that year.
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Bonuses
There are typically two sorts of bonuses: signature and production.

A “signature bonus” is one that a holder pays to the state for the conclusion of 
a petroleum contract. A lump sum in US dollars is to be paid on the effective 
date of signature.

A “production bonus” is one that a holder pays to the state depending on the 
quantities of hydrocarbons produced. In this case, a lump sum in US dollars is 
to be paid at the start of production of hydrocarbon output, and a further lump 
sum in US dollars is to be paid when the cumulative amount of production since 
the start of the exploitation phase reaches a certain level specified in the PSC.

Royalties (applicable only to CA holders)
The tax base and royalty rate are provided for in the CA. Royalties are payable 
on a monthly basis.

Surface rental tax (applicable only to PSC holders)
An annual surface rental tax is levied in Cameroon. This tax is payable in cash 
each calendar year before 31 January, based on the surface area on 1 January 
each year or, for the first year, on the surface area on the effective date.

The relevant rates are:

•	 The first year — XAF1,750/km²
•	 The second year — XAF2,000/km² 
•	 The third year — XAF3,500/km²
•	 The following years — XAF5,500/km²

Other allowances and incentives
See Sections C and D below for further details.

B.	 Fiscal regime

Corporate income tax
Corporate income tax (CIT) is levied on the taxable profits of the contractor. 
“Taxable profits” amount to net profits arising from all upstream activities 
performed in Cameroon during the taxable period. “Net profits” represent the 
difference between the opening and closing value of net assets for the relevant 
year of assessment, less extra contributions, plus any amounts taken by 
associated companies during this period. Net profits are computed after 
deduction of all expenses that are necessary to perform upstream operations (as 
supported by relevant invoices), depreciation, reserves and losses, as applicable.

CIT is payable in cash, except where the state expressly requests settlement 
by means of a corresponding quantity of hydrocarbons. Except as otherwise 
provided for by the PSC, up-front CIT is due monthly. The monthly amount is 
2.2% of the turnover of the previous month, and any remaining balance due 
for the fiscal year has to be paid before 15 March.

The Cameroon’s General Tax Code does not provide for profits from one project 
to be offset against losses from another project held by the same tax entity. 
Accordingly, each petroleum project should be accounted for separately.

Cost oil
The “cost oil” (or “reimbursement oil”) is the portion of the available production 
applied for reimbursement of petroleum costs. “Petroleum costs” are all 
expenses borne by the contractor within the framework of the PSC and 
determined in accordance with accounting principles.

Government share of profit oil
After the deduction of cost oil, remaining production volumes are shared 
between the state and the contractor according to the value of the ratio R as 
defined in the table below. R represents the ratio of “net cumulated revenue” 
to “cumulated investments,” which are determined in accordance with the 
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cumulated amounts from the effective date until the end of the calendar 
year. “Net cumulated revenue” is the cumulative value of the benefit after 
assessment of the corporation tax. “Cumulated investments” are the 
cumulative value of expenditure on research, evaluation and development.

Non-recoverable expenditures
Non-recoverable expenditures are those considered by the PSC to be non-
recoverable. They notably include payments made for the settlement of fees, 
charges or expenses not directly related to the petroleum operations or not 
necessary for the undertaking of these operations.

They include, for instance, payments made for:

•	 Signature bonuses
•	 Costs relating to the period prior to the effective date
•	 External auditing costs paid by the contractor within the framework of the 

particular relationship between the companies constituting the contractor
•	 Penalties

Surface rental tax
The payment of a surface rental tax is due annually as of the signature of the 
PSC or service contract. Based on a typical PSC, the annual surface rental tax is 
determined as follows:

•	 The first year — XAF1,750/km²
•	 The second year — XAF2,000/km²
•	 The third year — XAF3,500/km²
•	 The following years — XAF5,500/km²

This tax is payable in cash each calendar year on or before 31 January, based 
on the surface area on 1 January each year or, for the first year, on the surface 
area on the effective date.

Royalty regime and additional petroleum tax
Contractors under a CA are subject to payment of a monthly royalty on the 
free-on-board (FOB) value of hydrocarbons produced, to be paid in cash or in 
kind at the state’s option. The rate, basis of calculation, declaration, settlement 
and recovery of this royalty are specified in the CA.

Contractors can be subject to an additional petroleum tax that is based on 
the profitability of the petroleum operations. The rate, basis of calculation, 
declaration, settlement and recovery of this additional tax are again specified 
in the CA.

Bookkeeping
Holders of petroleum contracts or businesses are required to establish a 
separate account for their petroleum operations for each fiscal year. This 
bookkeeping will enable the establishment of accounting for production and 
profits as well as a balance sheet highlighting the profits, assets and liabilities 
directly allocated to hydrocarbon operations.

Holders of petroleum contracts undertaking petroleum operations in Cameroon 
are permitted to carry out bookkeeping and accounting records in US dollars 
and to record their registered capital in this currency. The method for such 
accounting in US dollars will be detailed in the petroleum contract between the 
holder of the contract and the state of Cameroon.

Unconventional oil and gas
No special terms apply to unconventional oil or unconventional gas.

C.	 Capital allowances
Land and intangible assets are not depreciable for tax purposes. Other fixed 
assets may be depreciated on a straight-line basis at rates provided for under 
the PSC and the General Tax Code. The following are some of the applicable 
straight-line rates.
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Asset Rate (%)

Buildings 5 to 20

Plant and machinery and transport equipment 7.5 to 33

Office equipment 10 to 20

D.	 Incentives

Ability to carryforward losses
Under the General Tax Code, losses arising from petroleum operations may be 
carried forward for up to four income tax years; but the PSC may provide for a 
longer period. Losses may not be carried back.

VAT incentives
The supply of goods and services of any kind that are directly linked to 
petroleum operations are exempt from value-added tax (VAT).

Contractors’ suppliers, subcontractors, services providers and affiliates are also 
exempt from VAT otherwise due on account of sales made, services rendered 
or work performed in connection with the contract.

E.	 Withholding taxes

Dividends
Dividends paid by a company incorporated in Cameroon to a nonresident are 
exempt from the tax on dividends, as provided for by the Petroleum Code.

Interest
A 16.5% withholding tax (WHT) is imposed on interest paid on debt claims, bank 
deposits and guarantees to corporations that do not have their head office in 
Cameroon or to nonresident individuals.

However, the following interests are exempted: (i) interests paid in consideration 
for foreign loans of a maturity period of at least seven years and (ii) interests 
paid to nonresident lenders in consideration for funds related to the 
development phase.

Royalties
WHT will be levied on remuneration paid to foreign companies or individuals 
providing services to the local company if the services are used in Cameroon 
and if the foreign entities have no professional installation in Cameroon.

The rate of WHT is in principle 15% of the gross amount. However, the specific 
cases below shall be considered:

On one hand, remuneration of all types of services provided to oil companies 
during the research and development phases are subject to a reduced WHT 
rate of 5%.

On the other hand, companies engaged in drilling, research or assistance work 
on behalf of oil companies, whose activity is deemed to constitute a permanent 
establishment, may opt for a 15% deemed-profit tax. In this respect, they must 
formally renounce the common taxation regime and declare that they opt for 
the application of the withholding tax regime. They are still subject to 
withholding requirements with regard to their local and foreign subcontractors 
and reporting obligations of the related transactions. Related invoices for 
foreign subcontractors must indicate the gross amount paid and the 15% 
WHT applied.

However, remuneration paid for assistance services, equipment and material 
rentals and any other services provided by affiliated companies, not having a 
permanent establishment in Cameroon, at actual costs during the exploration 
and development phases shall be exempted from the WHT on royalties.
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Branch remittance tax
Except as otherwise provided for by international tax treaties, profits made by 
companies that do not have their head office in Cameroon are deemed to be 
distributed to foreign entities (individual or corporate) that are not resident or 
do not have their head office in Cameroon. However, under the Petroleum 
Code, contractors are exempt from any tax on profits or income distributed.

Capital gains in relation to the assignment of interests
Capital gains deriving from the sale of participating interests in the PSC 
(farm-ins and farmouts) and shares of companies that own exploration or 
exploitation authorizations are subject to the capital gains tax at the rate of 
16.5%. This also applies to indirect transfers.

The capital gains tax is withheld by the assignor. In case the transaction is done 
abroad, the resident company (i.e., the assignor) and the nonresident entity are 
jointly liable for the payment of the tax.

This tax is levied on the difference between the sale price of the assets and the 
cost price, or capital, if the cost price cannot be determined.

F.	 Financing considerations

Thin capitalization limits
Interests on funds made available to the company by shareholders in addition 
to their capital contributions, regardless of the form of the company, are 
deductible within the limit of those calculated at the rate of the Central Bank 
increased by two percentage points. However, with respect to shareholders who 
directly or indirectly own at least 25% of the share capital or corporate voting 
rights, such deduction shall be possible only if:

•	 The sums made available by all the partners do not exceed two and half 
times the amount of the equity; otherwise, interests on the excess amount 
shall not be deductible.

•	 The interests paid to the shareholders do not exceed 25% of profit before 
the application of the corporate tax and before deduction of the said 
interests and amortizations taken into account in determining such profit; 
otherwise, the excess amount of interests shall not be deductible

G.	 Transactions

Asset disposals
Income realized through the transfer of certain classes of asset of the holder is 
offset against the balance of petroleum costs to be recovered.

Capital gains are taxed at the regular corporate rate, which may vary from 33% 
up to a maximum of 50%. However, the tax due can be deferred in the event of 
a merger. Capital gains deriving from the sale of a petroleum permit or an 
authorization, or a participating interest in a permit or authorization, are also 
subject to income tax on securities at the rate of 16.5%. Given that the seller is 
normally subject to CIT in Cameroon, the income tax on securities withheld at 
source by the buyer (as required by the law) will be considered as a tax credit 
for the seller with respect to the said CIT.

If the business is totally or partially transferred or discontinued, only one half of 
the net capital gain is taxable, provided the event occurs less than five years 
after the startup or purchase of the business, and only one third of the gain is 
taxable when the event occurs five years or more after the business is begun or 
purchased.

The registration fees to be paid for asset disposals are:

•	 Transfer of exploration permit — XAF6 million
•	 Transfer of production permit — XAF250 million

A PSC may be terminated if all the assets are transferred.
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H.	 Indirect taxes

Import duties
Provisions relating to customs duties are identical for most contracts (PSC or 
CA). They usually provide that the designated contractor and its subcontractors 
are allowed to import into Cameroon any goods, materials, machinery, 
equipment and consumer goods that are necessary to carry out qualifying 
operations, in its own name or in the name of its subcontractors, as follows:

•	 The contractor or third parties acting on its behalf or its subcontractors 
may import without restriction all materials, products, machinery, 
equipment and tools under the regulations relating to temporary admission 
(AT) or temporary imports (IT), either normal or special, on condition that 
these goods are to be used exclusively for qualifying operations and that 
they can be re-exported at the end of their use.

•	 The contractor or third parties acting on its behalf or its subcontractors 
are allowed to import, without payment of duty, materials, products, 
machinery, equipment and tools to be used exclusively for oil prospecting 
and exploration in the specified area, provided these are listed in the Annex 
to Act No. 2/92-UDEAC-556 dated 30 April 1992.

•	 The contractor or third parties acting on its behalf or its subcontractors 
may be granted permission by the Ministry of Economy and Finance to 
import, at a reduced rate of duty of 5%, materials, products, machinery, 
tools and equipment that, although they do not meet the criteria In the 
first two bullet points, are necessary and required for production, storage, 
treatment, transport, shipment and transformation of hydrocarbons.

Export duties
There is no export duty applicable.

VAT
The supply of goods and services of all kinds that are directly linked to 
petroleum operations are exempt from VAT.

Ancillary activities that are not linked to petroleum operations will be subject to 
VAT at a rate of 19.25%.

Stamp duties
Stamp duties may be payable on the registration of various contracts concluded 
by an oil company.

Registration fees
Registration fees depend on the type of agreement concluded.

I.	 Other

Exchange controls
The Economic and Monetary Community of Central Africa Countries (CEMAC) 
Act, dated 29 April 2000, provides exchange control regulations that apply to 
financial transfers outside the “franc zone,” which is a monetary zone including 
France and mostly French-speaking African countries. However, for the duration 
of the PSC, Cameroon Authorities provide certain guarantees to the contractor 
for operations carried out within the framework of the PSC or CA, especially:

•	 The right to open a local or foreign bank account in local or foreign 
currencies

•	 The right to collect, and maintain offshore, all funds acquired or borrowed 
abroad, including sales receipts, and to freely dispose thereof, to the extent 
these exceed the requirements of its operations in Cameroon

•	 The right to repatriate capital invested under a PSC and to transfer proceeds 
relating to the capital — in particular, interest and dividends

•	 The right to provide offshore payments to nonresident suppliers
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No tax consolidation, group relief or profit transfer system applies in Canada. 
Each corporation computes and pays tax on a separate legal entity basis. 
Business losses referred to as non-capital losses may be carried back 3 years 
and carried forward 20 years.

Gains resulting from a disposal of capital property are subject to tax. Capital 
gains or losses are determined by deducting the adjusted cost base of an 
asset from the proceeds of disposition. One-half of the capital gain (the taxable 
capital gain) is subject to tax at regular income tax rates.

Capital losses are exclusively deductible against capital gains and not against 
any other income. However, non-capital losses are deductible against taxable 
capital gains, which are included in taxable income. Capital losses can be 
carried back three years and forward indefinitely for use in future years. When 
a corporation is acquired, its unused capital losses expire.

Oil and gas rights are Canadian resource properties or foreign resource 
properties, which are not capital properties.

Royalties
Oil and gas producers are required to make royalty payments to the holder 
of the mineral rights. In Canada, the majority of the mineral rights are owned 
by the provincial, territorial or federal governments (the Government) or by 
First Nations.

Royalty payments to the Government are referred to as “Crown royalties.” The 
computation of Crown royalties is fairly complex and varies from province to 
province, because each province or territory has its own royalty regime. In 
general, computations are based on a function of well productivity and the 
wellhead price. Crown royalty rates typically range up to 45%. Separate tax and 
royalty regimes may apply to oil sands, the Arctic and Atlantic offshore 
production.

Indian Oil & Gas Canada (IOGC) is a regulatory agency responsible for managing 
and administering the exploration and development of crude oil and natural gas 
on First Nations reserve lands. IOGC assists First Nations with all stages of 
resource management. Subsurface rights are part of an Indian reserve; 
however, the title to subsurface rights, including oil and gas, is held by the 
Crown in trust for the First Nations. As a result, a producer must obtain the 
necessary licenses and permits from IOGC when exploring and developing 
resources on First Nations land. First nations reserve lands and the resources 
on them are a separate entity in Canada and are governed by the Indian Oil & 
Gas Act. Indian royalties are also unique and are negotiated between the lessee 
and the Native bands on a well-by-well basis. Unlike Canada, IOGC does not take 
oil in kind, and all royalties are paid in cash.

Royalties paid on mineral rights that are privately owned are called “freehold 
royalties.” These royalties are typically based on production, and the royalty 
percentage varies according to the freehold lease. Because the Crown does not 
receive royalties on freehold leases, “freehold mineral taxes” are levied by the 
Crown on freehold leases, and the tax is based on production.

Royalties are deductible in determining income for tax purposes.

Unconventional oil and gas
There are no special provisions or rules with respect to unconventional gas. For 
unconventional oil, see Section D.

C.	 Capital allowances

Oil and gas rights
The cost of oil and gas rights is accumulated in a pool called Canadian Oil and 
Gas Property Expense (COGPE). Each year, the pool is increased by the cost of 
new acquisitions and reduced by the proceeds from disposition of oil and gas 
rights and by deductions claimed from the pool. COGPE does not include the 
cost of any tangible or depreciable property, such as oil and gas machinery or 
equipment.
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Deductions in computing income for income tax purposes for a taxation year 
may be claimed up to a maximum amount of 10% of the unclaimed COGPE 
balance. The deduction is discretionary, and unclaimed COGPE may be carried 
forward indefinitely in order to be claimed in future years.

Oil and gas exploration
The costs incurred to determine the existence, extent and location of oil and 
gas (such as seismic, geological, geophysical and geochemical expenses) and 
the cost of drilling a well that is unsuccessful and abandoned within a short 
time after drilling is completed are accumulated in a pool called Canadian 
Exploration Expense (CEE). Each year, the CEE pool is increased by new 
expenditures and reduced by the amount claimed from the pool. CEE does not 
include the cost of any tangible or depreciable property, such as oil and gas well 
machinery or equipment.

A deduction for a taxation year may be claimed up to a maximum amount of 
100% of the unclaimed CEE balance. The deduction is discretionary, and 
unclaimed CEE may be carried forward indefinitely, to be deducted in future 
years. A corporation that carries on an oil and gas business cannot claim a CEE 
deduction in a taxation year if the deduction would create or increase a loss for 
tax purposes for that year.

Oil and gas development
The costs incurred to drill and complete an oil or gas well for the production of 
oil and gas are accumulated in a pool called Canadian Development Expense 
(CDE). Each year, the CDE pool is increased by new drilling and completion 
expenditures, and reduced by the amount claimed from the pool. The CDE does 
not include the cost of any tangible or depreciable property, such as oil and gas 
well machinery or equipment.

A deduction for a taxation year may be claimed to a maximum amount of 30% 
of the unclaimed CDE balance. The deduction is discretionary, and the 
unclaimed CDE may be carried forward indefinitely in order to be deducted in 
future years, subject to the 30% limitation.

Foreign exploration and development
The costs incurred to acquire foreign oil and gas rights and the expenses 
incurred to explore or develop a foreign oil and gas property are accumulated in 
a pool called Foreign Resource Expense (FRE). A separate FRE pool must be 
maintained for all FRE expenditures for each particular country. FRE does not 
include the cost of any tangible or depreciable property, such as oil and gas well 
machinery or equipment.

A corporation that carries on an oil and gas business is permitted to claim a 
minimum 10% FRE deduction in a taxation year, regardless of whether it has 
any income from the foreign resource property for the year. The deduction for 
a particular taxation year may be increased to the lesser of 30% of the FRE pool 
for a particular country or the income for the year from the foreign resource 
property in that country. Unclaimed FRE may be carried forward indefinitely in 
order to be claimed in future years.

Well equipment
The acquisition cost for oil and gas well equipment used for the exploration, 
development and production of oil and gas is accumulated in a pool called Class 
41. Each year, the Class 41 pool is increased by the cost of oil and gas well 
equipment acquired in the year. It is reduced by deductions claimed from the 
pool (capital cost allowances) and by the proceeds of disposition (up to the 
original cost) of the oil and gas equipment that was previously added to the pool.

A deduction may be claimed up to a maximum amount of 25% on the unclaimed 
Class 41 pool balance. The deduction is discretionary, and the unclaimed Class 
41 pool may be carried forward indefinitely in order to be claimed in future 
years. Only one-half of the normal 25% deduction is allowed in respect of the 
additions in the year. Special available-for-use rules determine when the cost of 
oil and gas equipment is first available for the purposes of claiming a deduction.
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D.	 Oil sands operations
The Canadian tax rules do not have a specific section that covers the taxation 
of oil sands operations. The tax treatment of oil sands project expenditures 
depends on a number of determinations, which are affected by factors such as 
the material being extracted and the types of operations involved.

The two most common types of oil sands operations are open-pit mining and in 
situ projects. In situ operations involve oil wells that can generally be compared 
with the oil wells used for conventional oil production. Open-pit mining is used 
to remove and process oil sands (to extract bitumen) at surface level, whereas 
in situ techniques are used when the oil sands are located at depths that are 
not economical to reach through surface mining.

The acquisition cost of an oil sands lease or other oil sands resource property is 
treated as COGPE.

Expenses incurred for performing geological, geophysical or geochemical 
activities and for trenching, prospecting, digging test pits and preliminary 
sampling for an oil sands project may be eligible for treatment as CEE. 

Costs incurred during oil sands development using an open-pit mine or an in 
situ project for production may be claimed as capital cost allowance (CCA) 
deductions which are generally available for equipment acquired for oil sands 
operations at 25% on a declining-balance basis or CDE for drilling and 
completion expenditures.

E.	 LNG operations
While Canada does not have current liquid natural gas (LNG) exports, there has 
been a significant increase in activity in this area, and a number of LNG projects 
are proposed. With the expected growth in LNG exports, particularly from the 
west coast, the province of British Columbia (BC) enacted a new tax on LNG 
activities (the LNG Tax).

However, the current BC New Democratic Party (NDP) government has revised 
the fiscal framework in BC to put natural gas development on a level playing 
field with other industrial sectors. The new framework provides for the 
elimination of the LNG Tax that had required LNG-specific tax rates (discussed 
in more detail below).

By way of background, the LNG Tax is a BC provincial tax separate from the BC 
income tax. LNG Tax applies for taxation years beginning on or after 1 January 
2017 to profits from an “LNG source,” which is defined as liquefaction activities 
carried out at or in respect of a particular LNG facility in BC. The LNG Act 
distinguishes not only between an LNG source and a non-LNG source, but also 
between each particular LNG source. Thus, if a person has an LNG source and a 
non-LNG source, LNG Tax applies only to income from the LNG source, and if 
the person has more than one LNG source (i.e., the person undertakes 
liquefaction activities at or in respect of more than one LNG facility), LNG Tax 
applies separately on a non-consolidated basis to each LNG source.

Conceptually, LNG Tax applies only to a ring-fenced set of activities, from the 
input of feed gas to an LNG facility to the sale of LNG from the BC coast. If 
there is no actual transaction at these boundaries, sales or purchases (as 
applicable) are deemed to occur at amounts determined in accordance with 
specific transfer pricing rules.

The LNG Tax is a two-tier tax. A tier one tax of 1.5% applies to an LNG 
taxpayer’s net operating income. A tier two tax of 3.5% (5% for taxation years 
beginning on or after 1 January 2037) applies to an LNG taxpayer’s net 
income. Computations of “net operating income” and “net income” generally 
begin with the computation of net income for tax purposes but exclude 
significant items, such as interest and depreciation. Tier one tax is creditable 
against tier two tax, such that the maximum aggregate LNG Tax payable will be 
at the tier two rate. LNG Tax is not deductible for federal or provincial income 
tax purposes under current legislation. A natural gas income tax credit (3% of 
gas purchased for LNG operations) is available from 1 January  2017 to reduce 
corporate income tax in BC. Unused credits can be carried forward indefinitely 
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as long as there is income from liquefaction activities and a permanent 
establishment in BC.

In March 2018, the BC NDP Government announced that it would repeal the 
LNG Tax, if a positive final investment decision was made to build an export 
facility in Kitimat located in northern BC.

F.	 Incentives

Scientific research and experimental development
Scientific research and experimental development (SR&ED) is a federal 
incentive tax credit (ITC) program to encourage innovation, economic 
development and job creation in Canada. SR&ED is defined as the systematic 
investigation or research carried out in a field of science or technology by 
means of experiment or analysis.

Eligible SR&ED work is classified into the following categories: (a) basic 
research, (b) applied research, (c) experimental development and (d) specific 
support work.

Expenditures must be claimed in the fiscal year in which SR&ED activities were 
performed. Eligible expenditures are classified into the following categories: (a) 
salaries and wages, (b) materials, (c) Canadian contractors and (d) overhead 
expenses incremental and directly attributable to the prosecution of SR&ED.

SR&ED expenditures are eligible for federal ITC of 15%. In addition, most 
provinces offer similar incentives on eligible expenditures, with ITC rates 
varying from 10% to 20%. In some cases, the ITCs that are not required to 
offset taxes otherwise payable are refundable.

The treatment of SR&ED expenditures has the following special features:

•	 Generally, SR&ED ITCs are used to offset taxes otherwise payable. Unused 
SR&ED ITCs may be carried back for up to three years and forward for up to 
20 years.

•	 Current expenditures are accumulated in a special pool that can be deducted 
at a rate of 100% in the current year or in any subsequent year. No time limit 
applies for deducting these amounts.

•	 If these expenditures are carried out in the course of carrying on an oil and 
gas business in Canada, they are deductible when computing the income 
from that oil and gas business for income tax purposes.

G.	 Withholding taxes
Under the Income Tax Act, withholding tax (WHT) is imposed at a rate of 25% 
on interest, dividends, royalties and certain other payments; however, the rate 
may be reduced under an applicable tax treaty.

Interest
Interest paid to arm’s-length nonresident persons is exempt from WHT (other 
than in respect of participating debt). Interest paid to non-arm’s-length 
nonresident persons is subject to 25% WHT, unless the rate is reduced by an 
applicable treaty. Generally, the reduced treaty rate is either 10% or 15%; 
however, the Canada–US Income Tax Convention provides for a 0% WHT rate for 
interest paid to non-arm’s-length US residents that qualify for benefits under 
the Canada-US Income Tax Convention.

Dividends
Dividends paid to nonresidents are subject to 25% WHT, unless the rate is 
reduced by an applicable treaty. Generally, the reduced treaty rate is 15%. If the 
nonresident shareholder is a corporation that has a substantial interest in the 
payer (usually defined as 10% of the votes and value), the dividend WHT rate is 
typically reduced to either 5% or 10%, depending on the applicable treaty.

Oil and gas royalties
Oil and gas royalties paid to nonresidents are generally subject to 25% WHT, 
and this rate is not usually reduced under tax treaties. 
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Branch remittance tax
In general, repatriated branch profits (i.e., after-tax income, subject to an 
allowance for investment in Canadian property) are subject to an additional 
25% tax. If a nonresident corporation that carries on business in Canada is 
resident in a treaty country, in most cases, the branch profits tax rate is 
reduced by the applicable treaty to either 5% or 10%.

H.	 Financing considerations
Interest expense is generally deductible, provided that the interest is a 
reasonable amount and that it is incurred pursuant to a legal obligation to pay 
interest on borrowed money or on an amount payable for property and that it is 
used for the purpose of earning income from a business or property. Canadian 
transfer pricing rules apply to the interest rate on a debt owed to a non-arm’s-
length nonresident.

Thin capitalization restrictions
Canada has thin capitalization rules that can disallow a deduction for interest 
payable by a Canadian corporation on debts owed to “specified nonresidents.” 
These rules generally disallow a deduction for interest on the portion of the 
affected debt that exceeds one and a half times the Canadian corporation’s 
equity. The calculation is determined using the monthly average of the greatest 
amount of the debts outstanding at any time in each calendar month in the 
relevant taxation year. A corporation’s equity for this purpose is basically the 
aggregate of its retained earnings (deficits are ignored) at the beginning of the 
year and the monthly average of each of its contributed surplus and paid-up 
capital in respect of shares owned by specified nonresidents at the beginning of 
each calendar month. Certain amounts may also be included in the 
computation in which a corporation is a member of a partnership. The thin 
capitalization rules also apply to Canadian resident trusts and to nonresident 
trusts and corporations that carry on business in Canada or are otherwise 
treated as a Canadian resident.

Any disallowed interest under the thin capitalization rules will be deemed to be 
a dividend and subject to WHT applicable to dividends.

Back-to-back loans
There is an anti-avoidance provision that applies to back-to-back loan 
arrangements aimed at financing transactions in which  a third party (e.g., a 
bank) is interposed between a Canadian borrower and a specified nonresident 
of the Canadian borrower to circumvent either or both the Canadian thin 
capitalization restrictions and Canadian WHT. If the anti-avoidance provision 
applies, the applicable loan will be subject to the thin capitalization rules, and 
the withholding rate on the interest payments will be subject to the higher of 
the actual withholding rate and the withholding rate that would apply if the loan 
were made by the specified nonresident.

The back-to-back loan rules have been expanded to apply to back-to-back 
arrangements in respect of rents, royalties or similar payments (herein referred 
to as “royalties”), and to “character substitution” transactions.

The “character substitution” rules were introduced to prevent the avoidance of 
the back-to-back loan rules through the use of “economically similar 
arrangements” between the intermediary and a nonresident person. 
Specifically, a back-to-back loan arrangement may exist in circumstances where 
either interest or royalties are paid by a Canadian-resident person to an 
intermediary, and the intermediary has obligations to pay amounts of a 
different character to a nonresident person in such manner that the back-to-
back loan rules may not technically apply. Where a back-to-back arrangement 
exists under these character substitution rules, an additional payment of the 
same character as that paid by the Canadian resident (i.e., interest or royalty, 
as the case may be) to the intermediary will be deemed to have been made by 
the Canadian resident directly to the other nonresident person.
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The back-to-back loan rules have also been extended to apply to shareholder 
loans; such rules are aimed at preventing taxpayers from circumventing the 
shareholder loan rules by lending indirectly through an intermediary.

I.	 Transactions
Many transactions in Canada involve the acquisition of shares of a corporation 
or interests in a partnership, as opposed to a direct acquisition of operating 
assets. This trend is generally driven by the differing tax consequences of each 
type of transaction for the vendor. On the sale of a capital property (such as 
shares or partnership interests to taxable Canadian residents), only one-half of 
the capital gain is included in taxable income in Canada. However, the sale of 
operating assets can give rise to income, 100% of which is included in taxable 
income in Canada, and capital gains (as discussed in further detail below). 
Having a mix of income and capital gains on a sale of assets generally results in 
a higher effective tax rate on an asset sale vs. a sale of shares, which are capital 
property.

Share acquisitions
There are no stamp duties or similar taxes payable in Canada on the acquisition 
of shares.
Since there are no tax consolidation rules in Canada, most share acquisitions 
are completed using a special-purpose Canadian acquisition corporation, which 
is formed by the purchaser to acquire the shares of the target corporation. The 
purchaser capitalizes the acquisition corporation with debt (subject to the thin 
capitalization restrictions noted) and equity. Subsequent to the acquisition of 
the shares of the target corporation, the acquisition corporation and the target 
corporation are amalgamated. The purpose of the amalgamation is to ensure 
that the interest expense paid on the debt incurred by the acquisition 
corporation is deductible against the income of the target corporation. Since 
there are no tax consolidation rules in Canada, if the amalgamation is not 
completed, the interest expense incurred by the acquisition corporation would 
not be available to offset the income of the target corporation. Using a special-
purpose Canadian acquisition corporation and capitalizing with equity also 
facilitates repatriation whereby capital may be returned to a nonresident 
shareholder free of WHT.

Generally, no rules allow for a step-up of the inside-tax basis of the assets of the 
target corporation upon acquisition of the target corporation’s shares. However, 
when the acquisition corporation and the target corporation amalgamate, an 
opportunity arises to step up to fair market value the tax cost of non-
depreciable capital property owned by the target corporation at the date of the 
acquisition (usually shares of subsidiaries or partnership interests), provided 
that certain qualifying conditions are met.

Shares in a private corporation and any other shares not listed on a designated 
stock exchange (including shares of nonresident corporations) are taxable 
Canadian property if more than 50% of their value is attributable directly or 
indirectly to Canadian oil and gas properties and other Canadian real property 
at any time in the 60-month period preceding the sale. The sale of this type of 
share can give rise to a Canadian income tax liability for a nonresident vendor. 
To ensure that nonresidents pay tax due in respect of a sale of taxable Canadian 
property, the nonresident vendor must provide the purchaser with a certificate 
issued by the tax authorities. The certificate is granted when appropriate 
arrangements are made to ensure payment of any tax liability. If the certificate 
is not provided, the purchaser must withhold and remit to the tax authorities 
25% of the purchase price, whether or not any tax would be payable by the 
vendor on the sale. It is not necessary to obtain a certificate with respect to 
shares that are listed on a recognized stock exchange.

If a share purchase results in an acquisition of control, certain tax 
consequences apply for the acquired corporation, including a deemed tax year-
end and restrictions on the availability of tax losses and the deductibility of 
FRE, CEE, CDE and COGPE.
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Asset acquisitions
Generally, no land transfer taxes are imposed on the purchase of oil and 
gas assets.
The allocation of the purchase price among the various assets acquired has 
Canadian tax implications for both the vendor and the purchaser. For the 
vendor, the manner in which the purchase price is allocated may result in the 
recapture of CCA claimed in prior years, the realization of income upon the sale 
of intangible oil and gas rights (see above) and, in some cases, capital gains on 
the sale of capital property. For the purchaser, the value attributed to the 
various assets forms the cost of such assets. Therefore, to accelerate 
deductions from the taxable income that will be generated from the business in 
future years, the purchaser may wish to allocate as much of the purchase price 
as possible to depreciable property (in most cases, eligible for Class 41, which 
is a 25% declining-balance pool) rather than to oil and gas rights (in most cases, 
classified as COGPE, a 10% declining-balance pool). The allocation is a matter 
of negotiation between the parties, and the values attributed to the assets 
should generally form part of the purchase agreement. 
Most assets used by a nonresident vendor in a Canadian oil and gas business 
are taxable Canadian property and are usually not treaty-protected property. In 
these circumstances, the purchaser is therefore generally required to withhold 
and remit to the tax authorities 50% of the purchase price if the nonresident 
vendor does not have a certificate from the tax authorities authorizing a lesser 
withholding rate.

J.	 Indirect taxes
Goods and services tax and harmonized sales tax
The goods and services tax (GST) (harmonized sales tax (HST) in certain 
provinces) is a federal value-added tax (VAT) that applies to the supply of 
property and services made in Canada and certain imports into Canada.
Taxable supplies made in the provinces of Newfoundland, New Brunswick, Nova 
Scotia and Prince Edward Island are subject to HST at a rate of 15%. Taxable 
supplies made in the province of Ontario are subject to HST at a rate of 13%. 
Supplies made in all other provinces and territories of Canada are subject to 
GST at a rate of 5%.
The importation of goods (e.g., products and equipment) into Canada is subject 
to GST, which is payable by the importer to the Canada Border Services Agency.
Certain supplies, such as goods sold for subsequent export and certain services 
provided to nonresidents of Canada, are zero-rated. This means that GST/HST 
applies to the transaction, but at a rate of 0%. Documentation that evidences 
the export, and in some situations a declaration letter provided by a GST-
registered exporter, is required to support the zero-rating.
Certain goods and services are exempt from GST, such as most supplies made 
by charities and financial institutions. Oil and gas businesses are not typically 
involved in making exempt supplies.
GST/HST paid on purchases and imports is recoverable by a registrant that 
purchases the goods or services for use in commercial activities. “Commercial 
activities” include business carried on by a registrant other than the business 
involved in making exempt supplies. Oil and gas businesses are typically 
engaged in commercial activities.
A nonresident is required to register for GST/HST if it makes taxable supplies 
in Canada in the course of a business carried on in Canada. The term “carrying 
on business” is not defined under the Excise Tax Act.2 Several factors are 
considered in determining whether a nonresident carries on business in 
Canada. Generally, a nonresident must have a significant presence in Canada 
to be considered to be carrying on business in Canada. Even if a nonresident 
does not carry on business in Canada, it may choose to register voluntarily 
if it expects to pay a significant amount of GST/HST to its suppliers or on 
importation (although it should be noted that the nonresident must meet 

2	 The Excise Tax Act is the statute that governs GST/HST.
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certain conditions to register voluntarily). A voluntary registration will allow a 
nonresident to recover the GST/HST paid on purchases that are acquired for 
consumption, use or supply in the course of its commercial activities.
If a nonresident does not have a permanent establishment in Canada through 
which it makes supplies, it will be required to post security with the Canada 
Revenue Agency in order to register for GST/HST. The security ranges from 
CAD$5,000 to CAD$1 million. The security is based on 50% of the absolute 
value of the expected net GST/HST payable or recoverable over the course of 
the first year of registration.

Except for rights supplied to consumers3 and to non-registrants that acquire 
the right in the course of the business of supplying these rights to consumers, 
the supply of natural resources property rights is deemed not to be a supply. 
Therefore, any consideration paid or due, or any fee or royalty charged or 
reserved in respect of these rights, is deemed not to be consideration for GST/
HST purposes and thus does not attract GST/HST. This provision applies to 
most (but not all) property interests that form the legal basis of Canada’s major 
resource industries (i.e., oil and gas, mining, forestry). This treatment generally 
results in no GST/HST payable in respect of the rights covered by this provision, 
which include:

•	 A right to explore for or exploit: a mineral deposit (including oil and gas); a 
peat bog or deposit of peat; or a forestry, water or fishery resource

•	 A right of entry or use relating to the right to explore
•	 A right to an amount computed by reference to the production (including 

profit) from, or to the value of production from, any such deposit, bog 
or resource

Oil and gas businesses often explore for and operate oil and gas resource 
properties as joint ventures with other oil and gas companies. If a written joint 
venture agreement exists between the joint venture participants and if the 
participants complete an election, the operator can account for the GST/HST 
collected on the sales and claim an input tax credit for the GST/HST paid on 
purchases on its own GST/HST return. Furthermore, if the election is in place, 
the operator does not need to charge GST/HST to the other participants on the 
joint venture interest billings.

Provincial sales taxes
Saskatchewan, Manitoba and British Columbia each impose a provincial sales 
tax (PST) on sales and imports of tangible goods, software and some services 
acquired for consumption or use in those provinces unless specifically exempt. 
The PST rates for 2017 are as follows: Saskatchewan at 6%, Manitoba at 8% 
and British Columbia at 7%. In those provinces, PST will apply in addition to the 
federal GST of 5%. Alberta does not have a provincial sales tax, so only GST at 
the rate of 5% applies to supplies made in that province.
In general, persons are required to register for PST if they make regular 
supplies of taxable goods or services in a province to the end users and they 
carry on business in the province. Once registered, persons must collect PST on 
all taxable goods and services they deliver in that province.
PST is imposed on the purchaser. Thus, even if PST is not charged by the 
vendor, it must be self-assessed by the purchaser on any taxable purchases. 
PST is non-recoverable unless it is paid in error. 
Goods acquired for the purpose of resale are not subject to PST.
Each province also provides various exemptions in respect of certain goods and 
services. For example, BC and Manitoba provide exemptions or rebates for 
certain oil and gas exploration and production equipment, certain processing 
materials and certain services in respect of oil and gas exploration and well 
servicing.

3	 “Consumer” is defined by the Excise Tax Act as a “particular individual who acquires 
or imports the property or service for the particular individual’s personal consumption, 
use or enjoyment or the personal consumption, use or enjoyment of any other 
individual at the particular individual’s expense.”
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Some goods are conditionally exempt (e.g., if exemption is based on the 
person’s use, status or intent to resupply the goods rather than the nature of 
the goods themselves). In these circumstances, the vendor is required to obtain 
certain documents or information from the purchaser. The documents and 
information required to satisfy this condition vary by province.

Other indirect taxes
If a business imports, refines or sells refined fuel products, it may be required 
to register for and remit federal excise tax and provincial fuel taxes. In many 
provinces, businesses that use natural gas they produce to power their own 
compressors are required to self-assess fuel tax on their consumption of 
natural gas. 

British Columbia, Alberta and Manitoba impose a carbon tax on various fossil 
fuels consumed in the province, including natural gas that is flared or used to 
power compressors. A federal carbon tax is applicable in provinces that have 
not implemented a carbon tax or a green-house gas cap and trade system (as 
has been implemented in Ontario and Quebec). The carbon tax rate varies, 
based on the type of fossil fuel used. In Alberta, the oil and gas industry is 
largely exempt from the carbon tax until 2023.

There may also be customs duties on the import of certain types of goods and 
equipment into Canada. The duties are payable to the Canada Border and 
Services Agency, together with the import GST by the importer of record.

The federal Government and many provinces levy a tax on the payment of 
insurance premiums to nonresident insurers with respect to risk that is located 
in Canada or the respective province.
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Fiscal regime under a CA
In practice, such contracts are no longer concluded.

Legal regime
The Chadian Petroleum Code provides for two types of regimes: the concession 
regime and the PSC regime. However, since the issuance of Ordinance, all of the 
conventions and agreements concluded between the State and contractors have 
followed the PSC regime, based on the Model PSC approved by this Ordinance.
Under this regime, the contractor undertakes petroleum activities on behalf of 
the State but at the contractor’s sole and full risk. The contractor is not entitled 
to be granted a mining title. Exploration operations are undertaken pursuant to 
an exclusive exploration authorization granted to the contractor for a maximum 
period of five years, renewable once for three years. The exclusive exploration 
authorization provides exclusive rights to undertake exploration activities 
within the contractual zone. In a case of a commercial discovery, the State 
grants to the contractor or the consortium (as appropriate) an exclusive 
exploitation authorization for a maximum period of 25 years that is renewable 
once for 10 years.
Upon the award of any exclusive exploitation authorization, the State is entitled 
to require the assignment of a stake up to a maximum of 25% of the rights and 
obligations attached to the exclusive exploitation authorization. Pursuant to 
Article 16 of the Ordinance, the participation of the State is fully carried by the 
oil company for a threshold of 10% of the participation. The State is co-owner 
of the exclusive exploitation authorization to the extent of its participation.
The contractor is responsible for financing all petroleum costs. In return, as 
from the date of production startup, the contractor is entitled to recover these 
petroleum costs by receiving a quantity of hydrocarbons known as “cost oil,” 
which cannot exceed 70% of production per year. The remaining production, 
known as “profit oil,” is shared between the State and the contractor. The share 
for the State in the profit oil, referred to as “tax oil,” cannot be less than 40% of 
the profit oil and varies according to a profitability ratio (the R-factor). 
The ownership of any property purchased or acquired by the contractor for the 
purpose of carrying out petroleum operations is transferred to the State free of 
charges. However, the contractor is reimbursed through the cost recovery 
mechanism discussed below.
PSCs are negotiated with reference to the Model PSC approved by law. They are 
signed by the minister in charge of petroleum activities, approved by an Act of 
Parliament and published in the Official Gazette.

B.	 Fiscal regime (under a PSC)

Corporate income tax
Chadian CIT is charged at a rate of 35%.
Pursuant to Article 15 of the Ordinance, a contractor is not subject to any other 
taxation other than the taxation that is provided by the Ordinance and the 
Model PSC.
According to Article 47.1.2.d of the Model PSC, the contractor (the oil 
company or the consortium that jointly holds the exclusive exploitation 
authorization) is exempt from CIT. Article 47.2.1 of the Model PSC provides 
that the share for the State via the tax oil mechanism is the equivalent of CIT. A 
tax clearance is delivered to the contractor upon payment of the tax oil to 
certify that this tax oil is the equivalent of the CIT and that there is no need for 
the contractor to pay any additional CIT or direct tax on profits. 
The contractor must nevertheless file a yearly tax return for its petroleum 
operations within three months following the end of the tax year 
(i.e., before 1 April). 
Net profits arising from the operations carried out by the contractor in Chad 
that do not form part of petroleum operations are subject to CIT in accordance 
with the common law and shall be held in separate accounting from the 
petroleum operations accounting. 
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Royalty regime
Contractors are subject to a monthly royalty on production at a rate agreed in 
the PSC. The Model PSC provides that the rate ranges from 14.25% to 16.5% 
for crude oil and from 5% to 10% for natural gas.
The royalty on crude hydrocarbons shall be payable at the State’s option, either 
in cash or in kind. 
Contractors must file a monthly production statement, together with 
supporting documents, that sums up the total production of the previous 
month, including, but not limited to: 
•	 The net hydrocarbon production (total hydrocarbon production minus water, 

sediment and the quantities of hydrocarbons used for petroleum operations)
•	 The quantity of hydrocarbons allocated to the payment of the royalty, as 

measured at the measurement point, regardless of whether such royalty is 
paid in cash or in kind

•	 The quantity of hydrocarbons allocated for the reimbursement of the 
petroleum costs

•	 The quantity of hydrocarbons delivered at the delivery point, which is the 
quantity of hydrocarbons to be exported

The summary should mention separately the quantity of crude hydrocarbons 
and the quantity of natural gas. 
Each royalty is required to be paid by the 15th day of the month following the 
relevant month. When the royalty is paid in cash, the amount is assessed based 
on the ex-field market price. 
Royalty is not a recoverable cost under the PSC.

Cost recovery
Contractors are entitled to receive a part of the net production (after deduction 
of the royalty) for the purpose of recovery of their petroleum costs. The 
production to be allocated to the recovery or reimbursement of the petroleum 
costs cannot exceed 70% of net production (after deduction of the royalty).
The petroleum costs shall be reimbursed in the following order of priority: 

•	 Exploitation costs (opex)
•	 Development costs
•	 Exploration costs
•	 Provisions that are determined to cover abandonment operations

Non-recoverable expenditures
Some expenditures or costs are not recoverable. Examples include: 

•	 Expenses relating to the marketing and transportation of the hydrocarbons 
beyond the delivery point

•	 Gifts, donations and subsidies, except those approved by the Chadian State
•	 Gifts and discounts granted to suppliers, as well as gifts and discounts 

granted to intermediaries used in the frame of supplies or services contracts
•	 Fines, confiscations and penalties of all kinds arising from consortium 

transactions in contravention of the legal, economic or fiscal provisions of 
the convention

•	 Any other expenses that are not necessary for the performance of 
petroleum operations or are considered indirect, unreasonable or excessive

•	 Surface rent tax
•	 Signature bonus and the bonus for the award of an exclusive exploitation 

authorization (although in certain contracts these are recoverable)

Surface rent tax
Contractors are liable to the payment of an annual surface rent tax on the basis 
of the surface area as provided for in the PSC.
The surface rent tax is payable annually and in advance, based on the situation 
as of January of the current year, and must be paid to the Public Treasury by 
31 March of the relevant year. 
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Exceptional tax on capital gains relating to assignment of interests
Pursuant to Article 17 of the Ordinance, capital gains resulting from any 
assignment by a contractor of any authorization to undertake petroleum 
operations under the PSC and related assets shall be subject to a special 25% 
tax, which shall be payable by the assignor pursuant to the terms and conditions 
set forth in the Model PSC. In practice, however, the special tax applies only to 
assignments of exclusive exploration authorizations or assets and interests 
deriving from such authorizations. Under PSCs, there is an exemption for 
capital gains resulting from the transfer of assets under an exclusive exploitation 
authorization (farm-in and farmout during the exploitation period). Interaffiliated 
companies’ assignments are also exempt from this tax.

This special tax is levied on the difference between the sale price of the assets 
and the cost price of the relevant assets. The tax is payable within 30 days from 
the issuance of the assignment authorization by the State. 

Flat amount on prospecting, exploration and exploitation 
of oil and gas
Pursuant to Article 68 of Law No. 006/PR/2007 dated 2 May 2007 pertaining 
to hydrocarbons, the request for attribution, renewal, transfer and 
renouncement to a petroleum authorization or permit should be subject to the 
approval of the Minister of Energy and Petroleum. Such approval is granted 
after the payment of a lump sum set as follows:

•	 US$50,000 for the issuance and the renewal of the prospecting 
authorization

•	 US$50,000 for the issuance, renewal, prorogation and division of an 
exclusive exploration authorization or an exploration permit

•	 US$1 million for the transfer of an exclusive exploration authorization or an 
exploration permit

•	 US$500,000 for the issuance and renewal of an exclusive exploitation 
authorization or an exploitation permit

•	 US$3 million for the transfer of an exclusive exploitation authorization or an 
exploitation permit

Unconventional oil and gas
No special terms apply to unconventional oil or unconventional gas.

C.	 Incentives

VAT incentives
The supply of goods and services of all kinds that are directly linked to 
petroleum operations are exempt from VAT. A list of exempted goods and 
services is included in the PSC.

D.	 Withholding taxes

Dividends
Dividends paid by a company incorporated in Chad to a nonresident are exempt 
from taxation as provided by the Petroleum Code. 

Interest
Any interest paid to lenders that are nonresident, from a Chadian fiscal point of 
view, shall be exempt from any WHT. 

Payments made abroad
WHT applies to the following types of services provided in Chad but only insofar 
as such withholding is prescribed by the Chadian General Tax Code:

•	 Technical, financial and accounting services
•	 A share of general and administrative expenses relating to operations 

carried out in Chad
•	 Equipment or material rental
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•	 Supplying information of an industrial, commercial, scientific or technical 
nature

•	 Any services provided to a contractor by any other contractor, subcontractor 
or affiliate

For the purposes of the application of the relevant withholding rules, “technical, 
financial and accounting services,” as well as “general and administrative 
expenses,” shall have their respective common law meanings.

E.	 Financing considerations

Thin capitalization limits
Interest paid to shareholders for funds made available to the company in 
addition to their capital contributions, regardless of the type of the company, is 
fully deductible to the extent that:

1.	 The rate applied does not exceed the Chadian Central Bank’s rate plus two 
points.

2.	 The interest is calculated on the portion of loan no higher than half of the 
share capital.

However, intercompany interest-bearing loans (loans granted by sister 
companies) are not tax deductible as from 1 January 2015.

International tax treaties signed with the Chadian State could provide for 
specific provisions related to the deductibility of interest on loans.

F.	 Indirect taxes

Import duties 
Provisions regarding customs duties are identical for most contracts. They 
usually provide that the person designated as the “contractor,” as well as the 
subcontractors, is allowed to import into Chad any goods, materials, machinery, 
equipment or consumer goods that are necessary to carry out qualifying 
operations in the contractor’s own name or in the name of the subcontractors. 
The following rules apply:

•	 The material intended exclusively for petroleum exploration and exploitation 
will be exempt from all taxes and customs duties.

•	 Equipment, merchandise and appliances intended for the petroleum 
exploration and exploitation work sites will be placed under the normal 
temporary admission regime.

•	 Work site vehicles, specialized or not, will be placed under the temporary 
admission regime; company vehicles and vehicles for personal use will be 
subject to the general legal regime without exemption; airplanes and their 
spare parts and consumable materials required for petroleum exploration 
and exploitation, as listed in an appendix of the PSC, will be exempt from all 
taxes and customs duties.

Export duties
The Chadian Petroleum Code provides that contractors will be exempt from any 
taxes and duties while exporting.

VAT
As noted above, the supply of goods and services of all kinds that are directly 
linked to petroleum operations is exempt from VAT. A list of exempted goods 
and services is usually enclosed with the CA. Ancillary activities that are not 
linked to petroleum operations will be subject to VAT at a rate of 18%. 

No separate registration process is necessary for VAT purposes. VAT 
registration will be included in the registration for tax purposes with the 
Chadian tax administration. There is no threshold minimum value of supplies; 
registration for tax purposes will be required for all resident entities.
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Registration fees
Registration fees depend on the type of the agreement concluded. Contractors 
are exempt from registration fees relating to the incorporation of any company 
in Chad and from any capital increase. 

G.	 Other 

Exchange control
The Economic and Monetary Community of Central Africa Countries (CEMAC) 
Act (Act No. 02/00/CEMAC/UMAC/CM), dated 29 April 2000, provides for 
exchange control regulation that applies to financial transfers outside the franc 
zone, which is a monetary zone including France and mostly French-speaking 
African countries. However, for the duration of the CA, Chadian authorities 
provide certain guarantees to the contractor for the operations carried out 
within the framework of the CA, notably: 

•	 The right to obtain financing from abroad necessary for the conduct of the 
petroleum operations; to receive and to maintain abroad all funds acquired 
or borrowed abroad, including income from sales; and to dispose of them 
freely insofar as funds exceed the requirements of their operations in Chad 
and of their fiscal and contractual obligations

•	 Free movement of funds belonging to it, free of all taxes and duties, between 
Chad and any other countries

•	 The right to repatriate the capital invested within the framework of the CA 
and to transfer income from such capital — particularly interest and 
dividends — although the state shall have no obligation to provide foreign 
currency

•	 Free transfer of amounts payable, as well as the right to receive amounts of 
any nature that are payable to them, subject to making the necessary 
declarations required by the regulations

•	 The right to direct payments abroad to foreign suppliers and services 
required for the petroleum operations
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•	 Net operating losses (years):
•	 Carryback — ceased to exist from 1 January 2017
•	 Carryforward — unlimited

•	 Value-added tax (VAT) — 19%

B.	 Fiscal regime 

Special operating agreements for the exploration and exploitation 
of hydrocarbons (CEOP)
These agreements are subject to a special regime under which a 50% tax is 
assessed on gross revenues for the relevant CEOP. The President of Chile can 
determine that the CEOP contractor is taxed under the general income tax 
regime (overall burden of 35% on net taxable income) and can also grant 
reductions of the tax of the special regime or of all or some of the taxes 
contained in the Income Tax Law, equivalent to 10%, 20%, 30%, 40%, 50%, 60%, 
70%, 80%, 90% or 100% if the exploration or exploitation areas are difficult to 
access, if there are no double taxation agreements in force between Chile and 
the country from which the investment comes, or when other terms of the 
CEOP are too burdensome for the contractor.

When hydrocarbons are transferred as payment to the contractor under the 
respective CEOP, these payments are exempt from all taxes and duties, 
including export taxes.

The remuneration of foreign subcontractors that are domiciled abroad and that 
have entered into a CEOP will be subject to a 20% tax rate, applied to the total 
amount of the remuneration, and will substitute any other direct or indirect tax 
that may be levied upon the remuneration of the subcontractor. The President 
of Chile may grant a reduction of the abovementioned tax equivalent to 10%, 
20%, 30%, 40%, 50%, 60%, 70% or 75% of the same.

Under the provisions of Decree Law No. 1.089, companies engaged in oil 
exploration or exploitation activities are eligible for VAT and customs 
reductions ranging from 10% to 100% on certain items, including imported 
machines, materials and spare parts. These reductions are granted by the 
President of Chile by means of enacting a supreme decree. Alternatively, 
Decree Law No. 1.089 allows VAT-free and customs-free temporary entry of 
CEOP-related equipment for up to five years, with the possibility of extending 
the period on a yearly basis through the National Customs Director. 

Notwithstanding the foregoing, in practice, almost all of the companies 
acting as contractors or subcontractors in a CEOP are subject to the standard 
tax regime.

Specific oil and gas tax 
According to Law No. 18.502, a specific tax is applied to natural compressed 
gas and liquefied gas used in vehicular consumption, automotive gasoline 
and diesel.

With respect to natural compressed gas and liquefied gas, this tax will be levied 
upon its sale in Chilean territory. The same tax will be applicable when the 
distributor, producer or importer of these gases sells them directly for vehicular 
consumption or in order to supply fuels to vehicles exploited by them.

With regard to automotive gasoline and diesel, the tax will be accrued when 
they are sold for the first time or when imported into the country, and levied 
upon the producer or the importer.

This tax applies on the basis of a fixed component and a variable component.

•	 Fixed component: under Articles 1 and 6 of Law 18.502, the following 
amounts are levied on each type of fuel, on the basis of the volume sold:
•	 Automotive gasoline: 6.0 UTM per m3

•	 Diesel: 1.5 UTM per m3

•	 Compressed natural gas: 1.93 UTM per 1.000 m3

•	 Liquefied gas: 1.40 UTM per m3
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•	 Variable component: the fixed component is then adjusted (increased or 
decreased) with the purpose of mitigating the fluctuations in the price of 
fuels for the consumers.

Unconventional oil and gas
No special terms apply to unconventional oil or unconventional gas.

C.	 Corporate tax

General considerations
Chilean resident companies are subject to CIT (first-category tax) on their net 
taxable income of local and foreign sources. Local source income is taxed on an 
accrual basis while foreign source income is generally taxed on a cash basis 
(unless controlled foreign corporations rules apply). Companies incorporated in 
Chile are considered tax residents in Chile.

The income of local companies is assessed in two stages: first, with CIT, when the 
income is accrued; and second, when the profits are distributed to or withdrawn 
by its owners (branches are taxed in a similar way). The corporate tax is credited 
against the tax on profits withdrawn by or distributed to business owners.

Tax rates
The current CIT rate for profits generated in the calendar year 2018 is 25% for 
the attributed regime or 27% for the semi-integrated regime.

D.	 Tax payments and income tax return
Financial statements must be prepared as of 31 December of each year 
for income tax purposes. Income tax returns must be filed in April of the 
following year.

Provisional monthly payments (PPM) with respect to the final annual income 
tax liability must be made on a monthly basis. The amount payable is 
determined as a percentage of gross receipts accumulated during the 
corresponding month. If the company has losses in a given year, PPM can be 
suspended during the following quarter. PPM will continue to be suspended if 
losses continue in the quarters thereafter. 

E.	 Foreign tax relief
Income tax paid in other countries for most types of income can be credited 
against Chilean CIT liabilities. In the case of dividends, the foreign tax credit is 
the lower of:

•	 The taxes paid abroad
•	 32% of the net foreign source income divided by 0.68 (35% and divided by 

0.65 if sourced from a country that has a tax treaty with Chile)

There is also an annual cap on foreign tax credits (32% of net annual foreign 
source income or 35% if sourced from a treaty country).

Foreign tax relief may also be available under double tax treaties currently in 
force in Chile with the following countries: Argentina, Australia, Austria, 
Belgium, Brazil, Canada, China, Colombia, Korea, Croatia, Denmark, Ecuador, 
Spain, France, Ireland, Italy, Japan, Malaysia, Mexico, Norway, New Zealand, 
Paraguay, Peru, Poland, Portugal, United Kingdom, Czech Republic, Russia, 
South Africa, Sweden, Switzerland and Thailand.

Chile has signed tax treaties with Uruguay and the United States, which are not 
currently enforceable but will be once they are ratified by the congress of the 
respective states.

F.	 Determination of taxable income
Taxable income, determined in accordance with accounting records based on 
International Financial Reporting Standards (IFRS), includes all profits, with the 
exception of specified items that are not considered income for tax purposes. 
Dividends received by resident companies from other resident companies are 
exempt from tax.
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Taxable income is determined on the basis of profits or losses disclosed in the 
financial statements prepared at the company’s year-end.

Inventories
For inventory valuation, the first-in, first-out (FIFO) method and the weighted-
average cost method are accepted by law. 

Expenses
As a general rule, all necessary expenses for producing income, duly proven 
and justified, may be deducted in determining taxable income.

Likewise, Chilean taxes, except for those contained in the Income Tax Law, are 
deductible. Foreign taxes that are not creditable in Chile are not treated as 
deductible expenses. In the case of VAT, whenever VAT cannot be reclaimed, it 
is a deductible cost or expense.

Depreciation and amortization allowances
Depreciation of tangible fixed assets is tax deductible. Depreciation is 
calculated using the straight-line method on the estimated useful life of the 
assets, without considering a residual value. 

The tax authority has established the following normal periods of depreciation:

Assets Years

Solid buildings 40–80

Semi-solid buildings 20–40

Buildings of light materials 10

General installations 10

Machinery and equipment 15

Cars, pickups, station wagons and buses 7

Trucks 7

Taxpayers may apply the accelerated-depreciation method. This allows the 
calculation of depreciation as straight-line depreciation based on a useful life 
for an asset equivalent to one-third of the normal useful life established by 
the Chilean tax authorities. Accelerated depreciation can be applied to new 
goods acquired locally or imported goods, provided that the useful life exceeds 
three years.

The difference between normal and accelerated depreciation must be 
recaptured on any profits distributed to nonresidents.

Goods that become unusable before the end of their expected useful life may 
be depreciated at twice the rate that was originally expected.

Research and development (R&D) expenses may be deducted entirely in the 
year they are owed or paid, or they can be amortized over six consecutive years.

Annual depreciation rates must be applied after the revaluation of fixed assets 
according to the monetary restatement rules (see below).

Monetary restatement
The Income Tax Law contains provisions designed to prevent the taxation of 
profits created by inflation. These provisions, known as “monetary 
restatement,” require taxpayers to revalue certain assets and liabilities annually 
based on changes reflected in the consumer price index (CPI)1 and the foreign-
exchange rates. 

In order to make an inflation adjustment, a distinction is made between 
monetary and non-monetary assets and liabilities. Only non-monetary assets 
and liabilities in existence at the balance sheet date are adjustable by inflation. 

1	 The National Statistics Institute sets Chile’s monthly CPI.
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Equity is considered non-monetary.

Relief for losses
Losses may be carried forward indefinitely. The carryback ceased to exist 
from 2017.

Certain limitations apply to the possibility to use accumulated net operating 
losses (NOLs) after a change of ownership (these limitations essentially aim at 
preventing the purchase of companies with the purpose of using NOLs and not 
developing its main line of business).

G.	 Issues related to foreign companies

International loans and thin capitalization rules
Foreign investors frequently use debt financing for their Chilean projects to 
benefit from a reduced 4% WHT on qualifying interest payments (provided that 
the interest is paid to a foreign bank or to a foreign financial institution). 
However, a penalty tax for the difference between the WHT paid and 35% 
(generally giving 31%) is collected from the debtor if the beneficiary of the 
payment is a related party and the debtor is in an “excess indebtedness” 
position in the year of payment. The penalty tax is assessed on the interest in 
the portion of the excess.

A company is in an “excess indebtedness” position when its overall debt is 
greater than three times its equity (a 3:1 ratio).

The penalty tax applies to any interest paid to related parties abroad if it 
benefited from a reduced WHT rate (i.e., below 35%) either by disposition of law 
or by application of a tax treaty, if such interest is paid in a year of “excess 
indebtedness.” The penalty tax is assessed only on the portion of the excess.

Services, duties, patents and technical assistance
In general, payments for services provided abroad made to entities not 
domiciled in Chile are subject to a 35% WHT. Also, a 15% rate applies for 
technical assistance, engineering and professional services, whether provided 
in Chile or abroad, unless the payment is made to a resident of a low-tax 
jurisdiction — in which case, the rate is 20%.

The payment of royalties for intellectual property (IP) is subject to a 15% or 30% 
WHT, depending on the specific nature of the intangible. However, the 15% rate 
is only available if the payment is not made to a resident of a low-tax 
jurisdiction — in which case, the rate is 30%. Payments for non-customized 
software in which the buyer is the end user are generally exempt from WHT.

The tax treaties subscribed to by Chile under the OECD Model establish reduced 
rates for services and royalties provided by a resident of a contracting state, or 
even exemption if the income qualifies as a business profit.

Capital gains
From 1 January 2017, capital gains are no longer taxed solely with the 
corporate tax and are subject to the general regime, with a rate of 35% in the 
case of nonresident beneficiaries.

Sales of shares of companies listed on the stock exchange are exempt from 
income tax under certain conditions. In addition, under certain double tax 
treaties, the general rate may be reduced.

A 35% tax also applies to the gain obtained in the transfer of shares/rights in a 
foreign company if it directly or indirectly holds Chilean assets, depending on 
the magnitude of the underlying Chilean assets in the total price of the transfer. 
However, not all gains are taxed, as the rules of calculation of the gain try to 
diminish the impact of foreign assets in the calculation. The 35% rate can be 
replaced with the rate that would have applied if the underlying Chilean assets 
were directly sold by their owners.

Under certain conditions, tax treaties can limit (or even exempt) the taxation of 
capital gains.
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H.	 Transfer pricing
Chile has a robust transfer pricing regulation based on OECD principles and 
standards. In this regard, the arm’s-length principle must be complied with 
when there are transactions between related parties. The tax law now 
defines what should be understood as “related” parties, and it contains and 
individualizes the methods that may be applied by taxpayers within the “best 
method rule.” Transfer pricing studies are not mandatory but are advisable. 
Advanced pricing agreements (APAs) with the tax authority are also allowed; 
they last for three years if concluded and can be renewed for another 
three years.

Taxpayers must file a sworn statement every year in order to inform the Chilean 
tax authorities of all transactions carried out with its related parties. The 
differences determined by the Chilean tax authorities in related transactions 
are taxed with a 40% tax, plus penalties.

I.	 Taxation on payments to persons or entities not 
domiciled in Chile

Profit distributions out of Chile are subject to taxation, as indicated in Section A 
above. Other payments to nonresident entities are subject to Chilean taxes, to 
the extent that they are Chilean source income. Exceptional services rendered 
abroad are also subject to Chilean taxation. Applicable rates are listed below in 
Section J.

J.	 Special withholding tax rates
•	 Payments of interests: 35%

•	 A reduced 4% rate applies if interest accrued from specific operations, 
such as government and Central Bank bonds, or loans borrowed from 
foreign banks or foreign financial institutions, among others; 4% thin-cap 
limitations apply if beneficiary is a related party abroad

•	 Payments for the use of trademarks, patents, formulas and IP in general: 
15%/30%/0%

•	 Payments for engineering services, technical assistance and professional 
services rendered in Chile or abroad: 15%/20%

•	 Fees paid for ocean freight to or from Chilean ports: 5%
•	 Payments for leases of foreign ships used in or intended for transport 

services: 20% (exempt if reputed Chilean)
•	 Payments of insurance premium: 22% (2% for reinsurance)
•	 Payments for leases, with or without purchase rights, of imported 

equipment eligible for deferred payment of customs mechanism: 1.75%

Under certain conditions, withholding tax rates can be reduced or disabled by 
existing enforceable double taxation agreements (a list is provided in section E 
of this guide).

K.	 Withholding tax on dividends and profit distributions or 
withdrawals

Foreign taxpayers are subject to a 35% WHT on profits and dividends obtained 
from Chilean businesses. The WHT is the second tier of taxation of business 
profits. The corporate tax paid on income withdrawn, distributed or remitted 
can be credited against the WHT. This credit must be added in the calculation of 
the tax base for the WHT.
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The following example illustrates the above:

Chilean company’s income 100

Corporate tax (first-category tax) (25)

Income distributed to foreign parent company 75

WHT base (additional tax) 100

WHT determined (35)

Corporate tax credit 25

WHT payable (10)

Available to foreign parent company 65

From 1 January 2017, certain taxpayers are no longer able to use all the 
corporate tax paid as credit against the WHT. Instead, they are allowed to use 
only 65% of the corporate tax credit. In this sense, under the Partially 
Integrated Regime, shareholders or partners will be taxed only on the actual 
distribution of dividends or profits by the company. Companies will be subject 
to 27%, effective from 2018 onward. Under this regime, only 65% of the paid 
CIT may be used as a credit against final taxes (except tax treaty resident 
shareholders). As a result, in the Partially Integrated Regime, the overall tax 
burden applied to nonresident shareholders will be 35% if the residents are in a 
treaty country, or 44%, 45% otherwise.

L.	 Indirect taxes

VAT 
VAT applies to sales and other transactions regarding tangible movable 
property, as well as to payments for certain services. It also applies to certain 
real estate transactions. The standard VAT rate is 19%. VAT is imposed under a 
debit-credit system. Exports of goods and certain services are exempt from 
VAT, and input-VAT credits can be recovered by the exporter.2

2	 For example, in March 2018, one UTM is equivalent to approximately CLP47,301; 
with an exchange rate of CLP605.65 per USD, one UTM is approximately US$78.
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A.	 At a glance

Fiscal regime 
The fiscal regime that applies to the petroleum industry in China mainly 
consists of production sharing contracts (PSCs), special oil gain levies, value-
added tax (VAT), consumption tax (CT), resource tax, environmental protection 
tax (EPT) and corporate income tax (CIT):

•	 Special oil gain levy — calculated in accordance with a formula in 
circumstances in which the monthly average weighted price per barrel of 
crude oil sold is greater than US$40 per barrel before 1 November 2011, 
US$55 per barrel before 1 January 2015 and US$65 per barrel from 
1 January 2015

•	 Royalties — 0% to 12.5%, not applicable to PSCs concluded after 
1 November 2011

•	 Bonuses — defined in the PSC and take into account the volume of petroleum 
resources and the economic value of the field

•	 Production sharing — based on production volumes
•	 Income tax rate — 25%
•	 VAT — 17% (general rate)
•	 CT — based on the volumes and categories of the taxable petroleum 

products
•	 Resource tax — 6% of the sales price, where sales revenue is collected from 

1 December 2014
•	 Mineral resources compensation fee — 0% of the sales revenue from oil and 

gas production from 1 December 2014
•	 EPT — based on the volumes of the pollutants discharged and the specific 

items of the pollutants
•	 Investment incentives — qualified research and development (R&D) 

expenditure, which can be deducted at 150% of the actual expenses

B.	 Fiscal regime
Foreign petroleum companies are permitted to participate in and operate the 
exploration, development and production of petroleum resources in China by 
entering into PSCs with the Chinese Government or its designated Chinese 
national petroleum companies.

Special oil gain levy
As of 26 March 2006, a revenue windfall levy is charged on all oil production 
enterprises (both domestic and foreign) that sell crude oil produced in China. 
According to the Ministry of Finance, the revenue windfall levy applies 
regardless of whether the crude oil is sold within or outside China. The revenue 
windfall levy is charged whenever the weighted average price of crude oil sold 
in any month exceeds US$40 per barrel for months before 1 November 2011, 
US$55 per barrel for months before 1 January 2015 and US$65 per barrel for 
months after 1 January 2015. 

The revenue windfall levy, if applicable, is paid monthly and filed quarterly. The 
amount of revenue windfall levy payable per barrel is calculated according to 
the formula:

Special oil gain levy = (monthly weighted average 
price per barrel of crude oil sold – US$65) × rate of 

levy – quick calculation deduction  

The progressive rates and quick calculation deduction amounts are as follows:

US$65 per barrel for months ending after 1 January 2015

Crude oil price (US$/barrel) Rate of levy
Quick calculation 

deduction (US$/barrel)

65–70 (inclusive) 20% 0.00

70–75 (inclusive) 25% 0.25
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Crude oil price (US$/barrel) Rate of levy
Quick calculation 

deduction (US$/barrel)

75–80 (inclusive) 30% 0.75

80–85 (inclusive) 35% 1.50

Above 85 40% 2.50

Petroleum royalties
Petroleum royalties are administered and collected by the tax authorities under 
the relevant rules produced by the Ministry of Finance. Payments are made 
in-kind with the crude oil and natural gas produced.

Sino-foreign1 PSC onshore petroleum operations in the Qinghai, Tibet and 
Xinjiang provinces and sino-foreign PSC offshore petroleum operations are 
subject to petroleum royalties, as shown below: 

Annual gross output of crude oil 
(thousand metric tons) Royalty rate

Portion not exceeding 1,000 0.0%

Portion between 1,000 and 1,500 4.0%

Portion between 1,500 and 2,000 6.0%

Portion between 2,000 and 3,000 8.0%

Portion between 3,000 and 4,000 10.0%

Portion exceeding 4,000 12.5%

Annual gross output of natural gas (cubic 
meters) Royalty rate

Portion not exceeding 2 billion 0%

Portion between 2 billion and 3.5 billion 1%

Portion between 3.5 billion and 5 billion 2%

Portion exceeding 5 billion 3%

Sino-foreign PSC onshore petroleum operations other than those located in the 
Qinghai, Tibet and Xinjiang provinces are subject to a different set of petroleum 
royalties, as shown below: 

Annual gross output of crude oil 
(thousand metric tons) Royalty rate

Portion not exceeding 500 0.0%

Portion between 500 and 1,000 2.0%

Portion between 1,000 and 1,500 4.0%

Portion between 1,500 and 2,000 6.0%

Portion between 2,000 and 3,000 8.0%

Portion between 3,000 and 4,000 10.0%

Portion exceeding 4,000 12.5%

1	 Involving collaboration between a Chinese state-owned oil company and a foreign oil 
company.
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Annual gross output of natural gas  
(cubic meters) Royalty rate

Portion not exceeding 1 billion 0%

Portion between 1 billion and 2.5 billion 1%

Portion between 2.5 billion and 5 billion 2%

Portion exceeding 5 billion 3%

Pursuant to the resource tax regulations issued in 2011, Chinese and foreign 
parties to onshore/offshore PSCs are required to pay resource tax instead 
of royalties. Where a PSC for oil and gas exploitation was concluded before 
1 November 2011, taxpayers follow the old petroleum royalties regime during 
the effective period of the PSC. Taxpayers, who are mainly Chinese and foreign 
parties on cooperative upstream oil and gas projects, are required to pay 
resource tax (instead of royalties) upon expiry of the PSC.

Signature bonus
A signature bonus is a lump-sum payment made by a petroleum entity to the 
Government for the right to exploit the petroleum resource. The amount may be 
defined by the Government based on the volume of petroleum resources and 
economic value of the field. The signature bonus is payable upon signing a PSC.

Chinese national petroleum companies that receive a signature bonus from 
foreign petroleum companies may treat it as an increase of capital reserve.

Resource tax
According to the regulations on resource tax issued by the State Council on 
30 September 2011, companies engaged in the exploitation of natural 
resources in China are liable to pay resource tax. The tax rate for crude oil and 
natural gas is 5% before 1 December 2014 and 6% from 1 December 2014, 
based on the sales price. The sales price shall be determined on the same basis 
as for VAT purposes, i.e., the total consideration plus any other charges. 
However, the sales price shall not include the output VAT collected.

Oil and gas used by taxpayers in the continuous production of oil and gas are 
not subject to resource tax. Tax exemptions and reductions are also available in 
the following situations, subject to the approval of the tax authorities:

•	 Full exemption for oil and gas extracted and used for heating required to 
transport heavy oil in-field

•	 40% exemption for the extraction of heavy oil, high pour point oil and high 
sulfur gas

•	 30% exemption for tertiary recovery
•	 20% exemption for oil and gas extracted from low abundance oil (gas) field
•	 30% exemption for deepwater oil (gas) field

Mineral resources compensation fee
According to the newly issued notice “ Adjustment of Certain Resource Tax 
Policies on Crude Oil and Natural Gas by the State Administration of Taxation 
and Ministry of Finance,” effective from 1 December 2014, the mineral 
resources compensation fee levied on oil and gas is reduced to zero.

Environmental Protection Tax
To promote environmental protection in China, the Standing Committee of the 
National People’s Congress (NPC Standing Committee) finally passed and 
promulgated the “EPT Law of the People’s Republic of China” with the 
Chairman Order [2016] No. 61 on 25 December 2016 to replace the previous 
Pollutant Discharge Fees. This EPT Law constitutes the fifth tax law in China 
and took effect from 1 January 2018.

According to the EPT Law, EPT taxpayers include enterprises, public institutions 
and other producers and business operators directly discharging taxable 
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pollutants within the territory (land and coastline) of the PRC. EPT shall be 
imposed on pollutants that are generated from urban sewage and household 
waste treatment plants and exceed the State’s or local disposal standards. In 
addition, the storage or disposal systems regarding solid waste by enterprises, 
public institutions and other operators failing to meet the relevant State or 
local standards shall be subject to EPT. Under the EPT Law, taxable pollutants 
are divided into four categories: air pollutants, water pollutants, solid waste 
and noise.

The EPT Law provides a tax rate range in its annexed “EPT Taxable Items and Tax 
Amounts.” EPT shall be calculated based on the volume of the pollutants 
discharged. For air and water pollutants, the tax basis shall be determined 
according to their pollution equivalent weights respectively. For solid waste and 
noise pollutants, the taxation basis shall be determined according to the quantity 
discharged and the decibel level. Local governments are allowed to adjust the tax 
rates within a range, provided that the adjustments are approved by the standing 
committee of the local NPC at the same level and are submitted to the NPC 
Standing Committee and the State Council for record filing purposes.

An EPT obligation arises on the date when a taxpayer discharges taxable 
pollutants. The EPT shall normally be calculated monthly and filed on a 
quarterly or transaction-by-transaction basis.

Production sharing
Production sharing is based on the production volume that is termed “annual 
gross production.” A PSC defines the percentage of total production to be used 
for cost recovery and the sharing of the Government and the PSC participants 
in the “profit production.”

Annual gross production net of all revenue levies and revenue taxes (such as 
special oil gain levy, resource tax and VAT) is used for calculating “cost 
recovery” and profit production. In general, cost recovery for offshore PSCs 
and onshore PSCs is from 50% to 62.5% and 60%, respectively (with deemed 
interest cost recovery on development costs).

The cost recovery mainly involves the recovery of the following expenses and 
expenditure in the sequence below:

•	 Petroleum royalties (replaced by resource tax for PSCs concluded after 
1 November 2011) 

•	 Production and operating expenses
•	 Exploration expenditure
•	 Development expenditure
•	 Deemed interest cost recovery on development costs, currently 9%

The remainder is automatically added to the pool for profit production.
Profit production is shared between the government and the PSC participants 
based on the allocation factor stipulated in the PSC.

Ring fencing
In China, there is no clear definition of “ring fencing” for PSC participants — 
meaning that PSC participants do not need to determine the tax base or the 
amount of tax separately for each PSC activity.
According to China’s income tax law, if the taxpayer is conducting activities in 
multiple provinces, the head office is generally responsible for calculating the 
total amount of taxable income and tax payable on a consolidated basis. The 
head office and its branches are required to file tax returns and prepay tax, 
respectively, with the local tax authorities based on the prescribed allocation 
method on a monthly or quarterly basis. After the end of the year, the head 
office must conduct the annual tax filing on a consolidated basis. The CIT 
should also be settled by the head office and its branches with the local tax 
authorities based on the prescribed allocation method.
If the contractor has more than one contract, it can offset the tax losses 
generated by one or more contracts against the profits resulting from other 
contracts.
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Corporate income tax
Petroleum companies are taxed at the rate of 25% on their taxable income 
according to the Enterprise Income Tax Law. Taxable income equals assessable 
income less deductions. Net operating tax losses may be carried forward for 
five years to offset future taxable income. Carryback of losses is not allowed.
Taxable income is defined as total revenues less nontaxable income, tax-exempt 
income, deductible expenses and tax losses. For PSC petroleum operations in 
China, deductions may typically include payments of revenue-based taxes and 
levies (including special oil gain levies and VAT levied at a rate of 5%), 
petroleum royalties or resource tax, deductible production and operating 
expenses, tax amortization of exploration expenditure and tax amortization of 
development expenditure.
All necessary and reasonable expenses incurred in carrying on a business are 
deductible for tax purposes, except for advertisement and sales promotion 
expenses, entertainment expenses, union fees, employee welfare costs and 
employee education expenses, which are subject to specified deduction 
thresholds. Qualified R&D expenditure may be deducted at 150% of the 
actual expenses. Charitable donations within 12% of the total annual profit 
are deductible.
The allocated management fee by a parent company to its subsidiaries is not 
deductible for CIT purpose under the prevailing China income tax regulations. 
However, a management fee allocated by head office to its branches may be 
deductible provided sufficient supporting documents can substantiate its 
reasonableness. In general, a reasonable service fee incurred by the head office 
can be deductible provided that such expenses are actually incurred and 
supported by proper documents, and the price follows the arm’s-length 
principle. Reasonable and related expenses actually incurred by an enterprise, 
including costs, expenses, taxes, losses and other expenses, are deductible in 
calculating taxable income for CIT purposes. Provisions are in general not 
deductible, such as various provisions and allowances for asset impairment and 
risk reserves.
The regulation of Shuizonghan (2015) No. 494 has specified that if a foreign 
party enters into an agreement with a Chinese party for cooperative 
exploitation of oil and gas but does not set up an independent enterprise in 
China, the foreign and Chinese parties must both pay CIT. The foreign party is 
regarded as a nonresident enterprise having an establishment or place engaged 
in production or operation activities in China, and the income derived by it from 
cooperative exploitation of oil and gas shall pay CIT on its China-sourced 
income derived by such establishment or place, and on its foreign-sourced 
income which is effectively connected with such establishment or place of 
business. The after-tax profits obtained by foreign parties are exempt from CIT.
If a foreign party and a Chinese party jointly establish a Sino-foreign 
cooperative joint venture to carry out the exploitation of oil and gas, the 
joint venture shall be regarded as a resident enterprise regardless of its 
legal status and pay CIT on its income from exploitation of oil and gas and 
other income. The after-tax profits derived by the foreign party as the investor 
from the Sino-foreign cooperative joint venture shall pay CIT on its China-
sourced income.

Foreign tax credit
Before 1 January 2017, a foreign tax credit (FTC) is allowed for foreign income 
taxes paid, or indirectly borne, by China resident enterprises, but the credit is 
generally limited to the amount of China CIT payable on the foreign-sourced 
portion of an enterprise’s worldwide taxable income and must be calculated on 
a country-by-country basis. For dividend income derived from overseas 
subsidiaries, FTCs would be allowed within three tiers, provided the qualified 
shareholding percentage requirement is met. 

Special FTC treatment has been granted to Chinese oil companies under 
Caishui (2011) No. 23, which extends the FTCs from dividend income derived 
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by Chinese oil companies up to five tiers (for foreign-sourced income derived 
from the investment activities, construction service and technical service of oil 
and gas exploration projects overseas). In addition, Chinese oil companies are 
able to select either the country-by-country method or general deduction 
method. The general deduction method (or combined method) applies to only 
a specific class of worldwide income, i.e., foreign-sourced income relating to the 
exploration of crude oil and relevant technical services (upstream-
related activities).

Once a calculation method is adopted, no changes can be made for five years. 
The balance of creditable foreign tax and FTC limit calculated for prior years 
can be carried forward and credited in the remaining years, according to the 
China CIT Law.

On 28 December 2017, the Ministry of Finance and State Administration of 
Taxation jointly released Caishui [2017] No. 84 (“Circular 84”) which took 
retroactive effect from 1 January 2017 to improve the current FTC policies for 
all industries. According to Circular 84, a PRC resident enterprise is allowed to 
calculate its FTC limit either on a country-by-country method or a general 
deduction method. Once a PRC resident enterprise elects to apply a method, 
the basis should not be changed for five years. In addition, according to Circular 
84, in addition to Chinese oil companies, for dividend income derived from 
overseas subsidiaries, FTCs are expanded to five tiers for all industries.

Abandonment expenses
The actual incurred abandonment expense is deductible for China CIT 
purposes, but it should be netted against the provision made. The regulation 
of SAT Announcement (2011) No. 22 (Notice 22), issued by the State 
Administration of Taxation, provides the following detailed regulations, which 
were effective from 21 April 2011. 

Registration of abandonment plan 
Expenses incurred on abandonment of offshore oil and gas production 
facilities cover expenditure on disposal, removal and environment restoration 
of offshore oilfields and the related preparatory works. According to Notice 22, 
an operator of the oilfield should prepare and register the detailed provisional 
abandonment plan for offshore oil and gas production facilities with its 
competent tax bureau before it starts deducting the provision for 
abandonment expenses.2 The provisional abandonment plan should cover 
an estimation of abandonment costs, funding arrangements and methods 
to dispose of the facilities.

Before the company implements the abandonment of the oilfield, the 
implementation plan for the abandonment should be registered with the 
competent tax bureau. 

Provision for abandonment expenses and tax treatment
Provision for abandonment expenses should be made on a monthly basis in the 
month after the relevant oilfield enters into commercial production. The 
provision should be made based on the “production method” or “straight-line 
method” in accordance with the proposed abandonment plan. Such provisions 
would be managed as a special fund and would be deductible for CIT purposes.

Under the straight-line method, the formula would be: 

Monthly provision for abandonment expenses = (total estimated 
abandonment expenses — accumulated provision for abandonment 
expenses)/PSC contract production period (in months) — gain or losses 
of designated account for abandonment expenses for current month  

2	 According to Circular [2010] No. 1305, jointly issued by the Ministry of Finance and 
other authorities, provision for abandonment expenses should start to be made in the 
month following the month in which the oilfield commenced commercial production.
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Under the production method, the formula would be: 

Monthly provision for abandonment expenses = (total estimated 
abandonment expenses — accumulated provision for abandonment 
expenses) x current month’s provision ratio — gain or losses of designated 
account for abandonment expenses for current month  

Current month’s provision ratio = current month’s actual production/ 
(current month’s actual production + closing proved exploitation reserves) 
where “gain or losses of designated account for abandonment expenses” 
includes interest income and foreign-exchange gain or loss in relation to 
the designated account  

Use of abandonment expenses provision 
Upon implementation of the abandonment plan, the actual incurred 
abandonment expenses would be netted against the provision made. If there is 
any unused provision after completion of the abandonment plan, the provision 
balance should be added back to the taxable income of that year. However, any 
abandonment expenses incurred in excess of the provision made would be 
deductible from the taxable income of that year. 

Management of abandonment expenses provision
The provision and use of abandonment expenses should be accounted for in 
RMB. Any foreign-exchange gain or loss should be taken into account in 
calculating the provision to be made. 

The provision for abandonment expenses should not be used for other 
purposes. Otherwise, the amount used for other purposes in which a tax 
deduction has been claimed should be added back for income tax purposes.

Service contracts
Foreign contractors that provide services to a petroleum company in China are 
liable to pay Chinese taxes, including CIT, VAT and some other local levies.

CIT is payable at the standard tax rate of 25% of actual profits derived by a 
foreign contractor or on the imputed profits agreed upon between a foreign 
contractor and the tax authorities.

VAT at 11% or 6% generally applies to provision of oil and gas field services. 
Foreign companies that provide oilfield services in China should pay VAT in 
accordance with relevant rules and regulations. 

The petroleum company that receives the services is deemed to be the tax-
withholding agent.

Tax on engineering, procurement and construction 
contract in China
Under the China turnover tax regime, an engineering, procurement and 
construction (EPC) contract is not administered as one single contract. The EPC 
parts of the contract will be charged with VAT at the rates of 6%, 17% and 11%, 
respectively, allowing the input VAT to be offset against the output VAT. In 
terms of CIT, the cost/expense incurred for the implementation of the EPC 
contract is an allowable deduction for CIT purposes.

Unconventional oil and gas
The Chinese Government issued a shale gas industry policy in October 2013, 
which states that the Government will continue to increase financial support for 
shale gas exploration and extraction. The policy includes five items, such as 
designating shale gas as one of the nation’s strategic emerging industries, 
providing subsidies for shale gas producers, encouraging provincial 
governments to subsidize local producers, tax reductions or exemptions for 
producers and customs tariff exemptions for imported equipment.
Upon approval by the Ministry of Finance and the National Energy 
Administration, unconventional oil and gas projects can be entitled to a specific 
national financial subsidy.
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C.	 Capital allowances

Amortization of expenditure on acquisition of oil (gas) field 
interests and exploration expenditure
Under Circular Caishui (2009) No. 49 (Circular 49), qualified expenditure on 
the acquisition of oil (gas) field interests and exploration expenditure incurred 
by a petroleum company can either be expensed against production income 
generated from other oil (gas) fields that the company owns in China or be 
capitalized and amortized on a straight-line basis against production income 
generated from the oil (gas) field for which the expenditure was incurred. The 
minimum amortization period of the exploration expenditure is three years, 
starting from the month during which commercial production commenced.
Expenditure on the acquisition of an oil (gas) field (oilfield acquisition 
expenditure) includes all necessary expenditures incurred in obtaining the 
exploration right.
Exploration expenditure may include the drilling of appraisal wells, feasibility 
studies, the preparation of an overall petroleum development program, and 
other work to identify petroleum reserves and to determine whether the 
reserves have commercial value. Exploration expenditure may also include 
expenses incurred for scientific research and training for the development of 
petroleum resources in China. 
Any remaining oilfield acquisition expenditure and exploration expenditure 
balance that is not yet amortized can be expensed if the operations cease as a 
result of a failure to discover any commercial oil (gas) structure. Net operating 
tax losses may be carried forward for five years to offset against future taxable 
income. Carryback of losses is not allowed.
If the exploration drilling expenses incurred result in fixed assets and the 
relevant oilfield enters into commercial production, the unamortized exploration 
drilling expenses should be reclassified as development expenditures for 
depreciation purposes.

Depreciation of development expenditure
Under Circular 49, qualified development expenditures may be depreciated on 
a straight-line basis against production income generated from the oil (gas) 
field for which the expenditure was incurred, subject to a minimum period of 
not less than eight years starting from the month during which commercial 
production commenced. If the operation of an oil (gas) field is terminated, the 
residual value of the development assets would be recognized as a loss and be 
deductible for CIT purposes in the year of termination. Net operating tax losses 
may be carried forward for five years to offset against future taxable income. 
Carryback of losses is not allowed.

Development expenditure includes activities such as design, construction, 
installation, drilling and the corresponding research work, performed during 
the period starting from the approval date for the overall petroleum 
development program up until the commencement date for commercial 
production. Expenditures, including all investments — either tangible or 
intangible (and including fixed assets acquired) — that have been made during 
the period of development operations should be capitalized, based on each 
individual oil (gas) field.

D.	 Investment incentives
In an effort to support oil and gas drilling, the Chinese Government has issued 
tax exemption incentives for drilling programs in China. During China’s 12th 
five-year period, which started on 1 January 2011 and ended on 31 December 
2015, oil and gas drilling projects on specially appointed land and sea areas 
were exempt from import duties and import VAT on equipment, instruments, 
accessories and special-purpose tools that domestic companies are unable to 
manufacture and that are directly used in exploration and exploitation. The 
exemptions are valid within quotas for free imports.
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Tax-exempt drilling programs include projects on deserts and barren beaches 
in Chinese territory, land blocks jointly exploited by Chinese and foreign 
companies under the permission of the Chinese Government, inland seas, 
territorial waters, continental shelves and other maritime resources under 
China’s jurisdiction.

According to circulars Caiguanshui (2016) No. 68 and Caiguanshui (2016) 
No. 69, this policy is extended to the 13th five-year period, which started on 
1 January 2016 and ends on 31 December 2020.

According to the regulation of Caishui (2015) No.76, the urban land use tax 
exemption incentive will be given to oil and natural gas (including shale gas and 
coal bed methane) production enterprises temporarily for certain land for 
production and construction of oil and natural gas (including land temporarily 
used for geological exploration, drilling, borehole operation, oil or gas field 
surface engineering and other construction, land used for special railway line, 
highway and oil, gas, or water pipeline outside the factory of an enterprise, and 
land used for pipelines for long-distance transportation of oil and gas) and land 
used for fire protection, flood prevention and drainage, wind protection and 
sand protection facilities in industrial and mining areas outside a city, county 
and designated town.

E.	 Withholding taxes and double tax treaties
Remittance of dividends, interest, royalties and rental income is subject to 
withholding tax (WHT) at a rate of 10%. WHT is due at the time the remittance 
is made or at the time the relevant transaction and costs are recorded in the 
accounting books of the Chinese payer, whichever is the earlier.

The treaty WHT rates for dividends, interest and royalties vary depending on 
the particular country. Generally speaking, dividend, interest and royalty WHT 
rates vary between 5% and 10%.

F.	 Financing considerations
According to relevant CIT regulations, interest expenses paid on bank loans 
used to finance taxable operations are generally deductible. Interest expenses 
paid on loans from related parties other than a financial institution are also 
deductible. The deduction is subject to the arm’s-length principle and generally 
should be subject to a debt-to-equity ratio of two to one. Please note that PSCs 
are not subject to the thin capitalization regime (i.e., the deductibility of 
interest is not subject to a two-to-one debt-to-equity ratio).

Deemed interest cost recovery on development costs is not deductible for 
income tax purposes.

G.	 Transactions

Disposal of PSC interest
Gains, if any, derived from the disposal of an interest in a PSC are taxable in 
China. Taxable gains are equal to the disposal proceeds less the remaining 
balance of exploration and development expenditure that has yet to be 
amortized for tax purposes. Costs incurred for acquiring an interest in a PSC 
may be claimed as qualified exploration and development expenditure and are 
eligible for tax amortization according to the relevant tax rules.

According to the announcement (2015) No. 7 issued by the State 
Administration of Taxation, if a nonresident enterprise indirectly transfers 
equities and other properties (China taxable assets) of a Chinese resident 
enterprise to avoid its obligation to pay CIT by implementing arrangements 
lacking reasonable commercial purposes, such indirect transfer shall be 
re-characterized as a direct transfer of China taxable assets and shall be 
subject to CIT. The assessment factors for the reasonable commercial purpose 
test include whether the income is of a China source, economic substance 
assessment and tax purpose test. All relevant arrangements related to 
an indirect transfer of China taxable assets are considered in totality 
when assessing “reasonable commercial purposes” under the rule of 
“substance over form.”
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The buyers (whether resident enterprises or not) who are obliged to pay 
relevant consideration are withholding agents of CIT with respect to the capital 
gain derived from an indirect transfer of China taxable assets.

Generally, an interest in a PSC qualifies as China taxable assets. However, 
currently it is still unclear whether the indirect transfer of a PSC interest should 
be assessed as a return on investment or as a capital gain for CIT purposes.

H.	 Indirect taxes

Customs duties
The importation of tangible goods (including equipment and materials) into 
China for the purpose of petroleum exploration, development and production is 
subject to customs duties. However, this arrangement is subject to the 
availability of special import incentives, as discussed in Section D.

VAT
VAT is payable at a rate of 5% on the crude oil and natural gas produced from 
an oil (gas) field operated under a Sino-foreign PSC.

The purchase of goods (including equipment and materials) supplied in China 
is subject to VAT, generally at the standard rate of 17%. After the full 
implementation of VAT reform on 1 January 2009, input VAT associated with 
the purchase of fixed assets is deductible against output VAT unless the taxpayer 
is subject to the special VAT exemption regime as discussed in Section D.

Consumption tax
CT is payable on the production and importation of certain luxury items, such 
as cigarettes, gasoline, alcoholic beverages, jewelry, high-end cosmetics 
(including high-end beauty and makeup cosmetics, high-end skin care 
cosmetics and cosmetics sets), motor vehicles, motor vehicle tires, golf balls 
and equipment, luxury watches and yachts.

For petroleum products, the CT shall be calculated based on the volume of the 
sales and its related fixed tax rate, as shown below:

Petroleum products Tax rate*

1. Petrol RMB1.52/liter

2. Diesel RMB1.2/liter

3. Aviation kerosene RMB1.2/liter 
(CT collection to be deferred)

4. Naphtha RMB1.52/liter

5. Solvent oil RMB1.52/liter

6. Lubricant RMB1.52/liter

7. Fuel oil RMB1.2/liter

*	� The CT rate for petroleum products described above took effect since 
13 January 2015.

Local levies
To unify the city construction tax (CCT) and education surcharge (ES) 
treatments applicable to foreign enterprises (FEs), foreign investment 
enterprises (FIEs), domestic enterprises and individuals, on 18 October 2010, 
the State Council announced circular Guofa (2010) No. 35 to resume from 
1 December 2010 the collection of CCT and ES from FEs, FIEs and foreign 
individuals who had been exempted from these local levies for more than 
20 years. On 7 November 2010, the Ministry of Finance released another 
circular, Caizong (2010) No. 98, regarding the unification of the local education 
surcharge (LES) on all parties subject to turnover tax in China. LES is a separate 
local levy from CCT and ES, but these three levies share the same tax base, 



135China

i.e., the turnover taxes (VAT and consumption tax) actually paid by taxpayers.

The applicable rates of the local levies:

•	 CCT — 7% of China turnover taxes for a taxpayer in a city; 5% of China 
turnover taxes for a taxpayer in a country town or town; 1% of China 
turnover taxes for a taxpayer in a place other than a city, country 
town or town

•	 ES — standardized as 3% of China turnover taxes
•	 LES — standardized as 2% of China turnover taxes

SAT issued a special tax circular (SAT Circular (2010) No. 31) on 30 December 
2010 to reconfirm that foreign oil companies participating in upstream 
petroleum production are liable to pay CCT as well as ES. CCT and ES are levied 
at their respective applicable rates on the 5% flat rate VAT payment made by 
the foreign oil company. The applicable CCT rate is 1% for a foreign oil company 
participating in an offshore oil production project.

Circular No. 31 does not clarify whether a foreign oil company would also be 
liable to pay LES. Assuming that LES would also be payable, extra indirect tax 
costs to an offshore oil production project would be equivalent to 6% of the VAT 
payments, adding CCT, ES and LES together, whereas the extra indirect tax 
costs to an onshore oil production project could be equivalent to 12% of the 
VAT payments should the project be located in a city.

I.	 Other

Transfer pricing
China has introduced transfer pricing rules that require all fees paid or charged 
in business transactions between related parties to be determined based on an 
arm’s-length standard. If the parties fail to meet this requirement, the tax 
bureau may make reasonable adjustments by using one of the following 
methods:

•	 Comparable uncontrolled price (CUP)
•	 Resale price method (RPM)
•	 Cost plus method (CPM)
•	 Transactional net margin method (TNMM)
•	 Profit split method (PSM)
•	 Other methods that are consistent with the arm’s-length principle

The new income tax regime recognizes the concept of cost-sharing 
arrangements. Taxpayers may also apply for advance pricing agreements 
(APAs) in China.

General anti-avoidance rules
The CIT regime introduced general anti-avoidance rules that require any tax 
planning to have a “business purpose.”

The controlled foreign corporation (CFC) rules have also been introduced to 
counter planning based on income deferral. Under the rules, a CFC’s retained 
earnings are subject to current Chinese taxation if the earnings are retained 
overseas without a reasonable business purpose.
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Bonuses
Economic rights to be paid to the National Hydrocarbon Agency (ANH)3 are 
applicable4 as set out in the table below. Further details are included in the 
section on “Royalty regimes.”

Rights for the use of the subsoil 
(exploration phase)

An amount in US dollars per hectare, 
depending on the location and area of 
the block and the duration of the phase

Rights for the use of the 
subsoil exploration and 
production (E&P)

An amount in US dollars per barrel

Participation rights A percentage of the production (after 
royalties) to the extent agreed in the 
contract

Rights for high prices Agreed in the contract as explained 
below, with regard to the level of 
production paid in-kind or in cash set by 
the ANH

Rights of participation relating 
to the extension of production 
phase

If the production phase is extended, the 
contracting party pays the ANH a sum 
depending on the nature of the 
hydrocarbon (10% or 5% as explained 
below)

Technology transfer rights An amount set in relation to the number 
of hectares and the fraction of the 
contracted area, and rights for the use of 
the subsoil fixed 

Production sharing contract
It is no longer possible to execute new production sharing contracts (PSCs) in 
Colombia. PSCs were used until Decree 1760 of 2003 came into effect.

PSCs executed before Decree 1760 of 2003 may still be in force. Therefore, it 
is possible to become an associate of a PSC if an associate of one of the 
contracts in force assigns the economic rights in the contract, either totally or 
partially.

Exploration and production
The oil and gas contract model was changed, from PSC to an exploration and 
production (E&P) contract — which is a type of contract similar to a concession 
contract (royalty and tax system) — entered by the ANH. The contractor 
autonomously explores and produces at its own risk and cost. The length of 
time in each phase of the E&P contract is as follows5:

•	 Phase 0 — up to 24 months, with extensions allowed to identify special zones 
and consult with local communities (i.e., indigenous territories)

•	 Exploration — six years, with extensions allowed under certain conditions
•	 Evaluation — up to two years
•	 Exploitation — up to 24 years (plus extensions no longer than 10-year 

periods until final depletion).

3	 Agencia Nacional de Hidrocarburos (ANH).
4	 In development of Resolution 502 of 2017 on the Opening of the Competitive 

Procedure Sinú San Jacinto 2017.
5	 Under 2017 version of the E&P contract, extensions can be granted under certain 

conditions.
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The contractor has all the production rights, after a sliding-scale royalty 
payment, and makes conditional payments to the ANH to share surplus income 
in case of high crude prices. Natural gas and heavy crude have these general 
tax considerations and special incentives:

•	 Income tax rate — CIT rate: 34% for FY 2017 and 33% from 2018
•	 Income tax surcharge — 6% for 2017, 4% for 2018 and 0% from 2019
•	 Wealth tax
•	 Return to report assets held abroad (foreseeable depending on the 

operation of each companies; but not applicable to Colombian branches)
•	 Resource rent tax — not applicable
•	 Capital allowances — D, A6

•	 Investment incentives —Don, Env, R&D, CERT, heavy machinery and capital 
goods7

B.	 Tax regime

Corporate tax
“Domestic corporations” are corporations organized under Colombian law. 
“National corporations” are corporations with their principal domicile within the 
Colombian territory, organized under Colombian law, or that during the 
respective taxable year or period have their effective place of management in 
the Colombian territory (simply holding board meetings in Colombia is not 
enough to qualify as a national corporation). National corporations are taxed on 
worldwide income and capital gains.

Permanent establishment
The permanent establishment (PE) concept was introduced into domestic tax 
legislation8 from 2013. The PE definition maintains the main characteristics of 
the Organisation for Economic Co-operation and Development (OECD) model 
definition, with some exceptions (paragraphs 3 and 7 of Article 5 of the OECD 
model). The PE will be subject to tax on income and capital gains sourced only 
in Colombia, and attribution will be based on domestic “tax accounting” 
records, which should be supported mainly by an analysis of functions, assets, 
risks and personnel. Oil and gas fields are expressly considered as a PE by 
local law.9

6	 D: depreciation; A: amortization. A special 30% capital allowance for investment in real 
productive fixed assets was granted, except for free-trade-zone taxpayers, up to 
FY2010. As of FY2011, 30% applies only for taxpayers with legal stability agreements 
filed before 1 November 2010 who have been granted the application of the tax 
benefit up to three years since its stabilization; from 2017, taxpayers can deduct all 
value-added tax (VAT) paid on the acquisition or importation of capital goods taxed at 
the general rate.

7	 Don: donations; Env: tax credit of 25% of investments in the environment; R&D: special 
deduction for donations and investments in research, technological development and 
innovation or/and tax credit of 25% of investments made in research, technological 
development or innovation; CERT: the investments in the hydrocarbons sector that 
will give rise to the granting of CERT will be exclusively those that aim at the 
discovery of new hydrocarbon reserves, an increase in proven reserves or 
establishment of new recoverable reserves; Heavy machinery: tax credit of VAT paid 
on the acquisition and importation of heavy machinery for basic industries; capital 
goods: special deduction of all VAT paid on the acquisition or importation of capital 
goods taxed at the general rate.

8	 Law 1607 of 2012.
9	 According to Decree 3026 of 2013, for the purpose of its definition in Colombia, PE is 

included in the concept of a foreign company, not only for companies and foreign 
entities but also for foreign individuals who develop any business or activity. The 
decree expressly considered business or activity, the activities of the professions, the 
provision of personal services and activities of an independent character. The 
definition of PE includes the fixed place for business as a place for business within 
Colombian territory.
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Corporate income tax
As the result of the recent tax reform (Law 1819 of 2016), the income tax and 
the income tax for equality (CREE) have been combined into one single tax, CIT.

The general rate is 34% for 2017 and 33% for 2018 and onward.

In addition, a surtax of 6% and 4% is applicable for 2017 and 2018, 
respectively; this surtax applies to taxpayers with taxable income greater than 
COP800 million (approx. US$266,000). This surtax is subject to an advance 
payment equal to 100% of its estimated value.

In summary, CIT rates are:

Concept FY 2017 FY 2018 From FY 2019

CIT 34% 33% 33%

Surtax 6% 4% 0%

Total rate 40% 37% 33%

The free trade zone (FTZ) income tax rate is 20% for legal entities that perform 
activities in the industrial FTZs and that qualify as “manufacturing users”10 or 
“users that provide services.”11 The reduced income tax rate does not apply to 
commercial users.12

Previously, the businesses involving exploration, exploitation or extraction of 
nonrenewable natural resources could not obtain an FTZ status. However, 
according to the Decree 2147, 2016, offshore FTZs for development of oil and 
gas activities are allowed subject to certain conditions.

Offshore free trade zones
By means of the Decree 2147 of 2016, the national Government introduced 
the requirements for establishing an offshore FTZ. This incentive is aimed at 
developing offshore exploration and production projects in a form of FTZs, 
which would provide tax and customs benefits.

The application for a certificate establishing a FTZ should be filed for the 
considered activities (technical evaluation activities, exploration and production 
of hydrocarbons offshore and related activities) with the ANH, which will also 
approve the entity that will act as an operator of a project.

The certificate of an offshore FTZ shall comprise continental or insular areas 
for the development of logistic, compression, transformation, gas liquefaction 
and other activities directly related to the offshore hydrocarbons sector.

According to Article 43 of Decree 2147 of 2016, within six years following the 
authorization of an offshore FTZ, the operator of the agreement signed with 
the ANH shall:

•	 Perform an investment in an amount equal to or greater than the remaining 
value of the agreement as of the application for the declaration of a FTZ in 
each contract signed with the ANH comprising the offshore FTZ

•	 Creation of at least 30 new direct jobs

10	 “Manufacturing user” is an entity authorized to produce, transform or assemble goods 
through the processing of raw materials or semi-manufactured products, exclusively in 
one or more free trade zones.

11	 “Users that provide services” are entities authorized to develop the following activities 
exclusively in one or more free trade zones: (i) logistics, transportation, handling, 
distribution, shipping, labeling and classification of goods; (ii) communications and 
data processing; (iii) science and technological research; (iv) medical assistance and 
health services; (v) tourism; (vi) maintenance of goods; (vii) technical support 
maintenance of aircraft and related equipment; and (viii) auditing, administration, 
consulting and others.

12	 “Commercial user” is an entity authorized to develop marketing activities, 
merchandising, storing or preservation of goods.
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Tax year and due dates for corporations
The tax year is the calendar year for the CIT return. The Colombian 
Government sets the due dates for filing tax returns and making tax payments 
annually. Income tax is paid in three installments by large taxpayers and in two 
installments by all other corporate taxpayers. Each year, the tax authorities 
identify and list the companies they will consider to be large taxpayers as of 
that year, as well as companies that will be removed from the list.

Taxable income for CIT purposes
The tax basis for calculation of annual CIT payments is the higher of ordinary 
taxable income and presumptive income.

Ordinary taxable income
Ordinary taxable income is calculated by subtracting deductible costs and 
expenses from net revenues (taxed revenues minus rebates and discounts). If 
this calculation results in a net operating loss (NOL), the loss may be carried 
forward in the following 12 taxable periods.

Additional restrictions apply to the transfer of tax losses in mergers or spin-offs 
(which may be tax-free events for Colombia tax purposes if certain 
requirements are met). The transfer of tax losses in mergers and spin-offs is 
applied only where the economic activity of the companies involved (which 
generates the losses) remains the same after the merger or spin-off occurs.

The amount of income tax payable after tax credits may not be less than 75% of 
the income determined under the presumptive income rules before taking the 
tax credits into account.

Presumptive income
Presumptive income is calculated as 3.5%13 of the taxpayer’s prior year tax 
equity (“net tax equity” is tax assets minus tax liabilities). Liabilities held with 
related parties abroad can be regarded as debt for local tax purposes (if 
transfer pricing requirements are met).

Some assets may be excluded from the taxable basis — for example, the net 
equity value of assets during nonproductive periods of an enterprise and 
associated with the same unproductive contract.14 The excess of presumptive 
income may be carried forward as a compensation for five years.

Costs and expenses
Costs and expenses may generally be deducted from income tax, provided that 
they are necessary and related to the generation of taxable income, and the 
expenditure is not limited or forbidden by law.

Payments abroad
In general, taxpayers may deduct expenses incurred abroad if they are related 
to national source income and if:

•	 Where applicable, the relevant withholding tax is made on the payments
•	 The amounts charged comply with the transfer pricing rules 
•	 Exchange regulations are fulfilled15

If tax withholdings are not required, deductibility of costs and expenses abroad 
is limited to 15% of the net taxable income before such payment. Compliance 
with transfer pricing rules is mandatory, where applicable.16

13	 The new presumptive income rate only applies from 2017. The previous rate was 3%.
14	 On 5 May 2011, a decision issued by a law tax court (Council of State) confirmed that 

reference to “enterprise” must be taken based on a contract (not an individual well), 
when establishing the productivity of assets in the determination of presumptive 
income tax.

15	 Sections 123 and 419 of the Colombian Tax Code.
16	 Sections 121 and 122 of the Colombian Tax Code include some exceptions to this 15% 

limitation; also Sections 124 and 260-7.
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Accounting and tax interaction
For the purposes of determination of the taxable basis and valuation of assets, 
liabilities, income, costs and expenses, taxpayers must use systems and 
principles currently effective for the recognition and measure, whenever the 
tax legal framework makes a reference to International Financial Reporting 
Standards (IFRS) for when a differential treatment is not provided for.
Accounting rules of accrual and accumulation should be used for the 
registration of assets, liabilities, income, costs and expenses.
A series of exemptions to the general rule of accrual or accumulation of 
income, costs and expenses are accepted, including those relating to interest, 
impairment and others. Transactions that may have an impact on other 
comprehensive income (OCI) will have tax effects only in the moment; they 
must be presented as year-end results or reclassified to an account different 
from OCI generating a taxable income.

Capital gains tax
Gains on the sale of assets considered fixed assets17 and owned for more than 
two years are subject to capital gains tax (CGT) at a rate of 10%. Capital losses 
may be offset against capital gains generated in the same taxable year. The 
portion of the capital gains that corresponds to previous depreciation/
amortization deductions must be treated as a deduction recapture, which 
means that the amount is treated as ordinary income. In the case of payment in 
favor of foreign entities on the basis of capital gains, a withholding tax must be 
paid at a 10% rate.

Functional currency
For tax purposes, financial and accounting information, as well as assets, 
liabilities, equity, revenues, costs and expenses, shall be carried out and 
presented in Colombian pesos (COP) from the moment of initial recognition and 
thereafter.

Transfer pricing
Income tax payers that (i) carry out transactions with foreign related parties, (ii) 
are domiciled in the national customs territory (Territorio Aduanero Nacional — 
TAN in Spanish) and carry out transactions with related parties located in free 
trade zones or (iii) carry out transactions with individuals, partnerships, entities 
or companies located, resident or domiciled in tax havens or benefiting from 
harmful preferential tax regimes, are required to comply with the transfer pricing 
regime.
In addition, permanent establishments of nonresident individuals or legal 
entities or of foreign entities as well as branches and agencies of foreign 
partnerships, subject to income tax in Colombia, that carry out transactions 
with (i) related parties domiciled abroad, (ii) related parties in free trade zones 
or (iii) people, partnerships, entities or companies located, resident or 
domiciled in tax havens or benefiting from harmful preferential regimes, are 
also required to comply with the transfer pricing regime.
As a consequence, taxpayers obliged to fulfil the transfer pricing regime must 
determine their income, costs, deductions, assets and liabilities considering the 
conditions that would have been agreed in comparable transactions with, or 
between, independent parties (i.e., their transactions should comply with the 
arm’s-length principle).
For income tax purposes, and particularly for the application of transfer pricing 
rules, the law considers that a party is related to another under the following 
scenarios: (i) subsidiaries, (ii) branches, (iii) agencies, (iv) permanent 
establishments and (v) other situations, including cases in which transactions 

17	 Section 60 of the Colombian Tax Code defines “fixed assets” as “those assets which are 
not sold or changed in the regular course of business.” Additionally, “Movable assets 
correspond to inventories. Fixed assets correspond to all assets other than inventories 
and will be classified in accordance with new regulatory technical frameworks, such as 
property, plant and equipment, investment property, non-current assets held for sale.”



142 Colombia

are carried out between related parties through third parties, whenever more 
than 50% of the gross revenues arise individually or jointly from their partners 
or shareholders, or when consortiums, temporary unions, participation 
agreements and other association models that do not give rise to the 
establishment of legal entities exist, among others.
The Colombian regime includes several of the methods contained in the 
transfer pricing guidelines published by the Organisation for Economic 
Co-operation and Development (OECD). However, as a result of rulings of the 
Constitutional Court of Colombia, the OECD Guidelines may not be directly 
referred to for purposes of interpretation of the Colombian transfer pricing 
rules and are considered auxiliary criteria for interpretation.

Significant aspects of the transfer pricing system in Colombia include the 
following:

I.	 Transfer pricing obligations
a.	 Transfer pricing return, local file and master file

Income taxpayers, including individuals, legal entities and permanent 
establishments that on the last day of the taxable year register either 
(i) gross equity (assets) equal to or higher than 100,000 tax value units 
(Unidades de Valor Tributario — UVT in Spanish) (approximately 
US$1,096,000 for taxable year 2017) or (ii) gross revenues equal to or 
higher than 61,000 UVT (approximately US$668,000 for taxable year 
2017) are required to present a transfer pricing return.

On the other hand, a transfer pricing report must be prepared and filed, 
and such document must contain a master file including relevant 
information of the multinational group, and a local file, containing 
information related to the specific transactions carried out by the 
Colombian entity. The transfer pricing report must be prepared by 
companies that perform transactions that exceed 45,000 UVT (approx. 
US$493,000 for taxable year 2017), per transaction type.

If taxpayers register transactions with individuals, partnerships, entities 
or companies located, resident or domiciled in tax havens or benefiting 
from harmful preferential regimes, the transfer pricing report should 
solely be prepared for those transactions that surpass 10,000 UVT 
(approx. US$110,000 for taxable year 2017).

The transfer pricing documentation (local file and master file) shall be 
kept (i) during five years, which will be counted starting on 1 January of 
the following taxable year or (ii) for as long as the tax return’s statute of 
limitations is open — whichever covers the longest span of time.

b.	 Country-by-country report
As of taxable year 2016, taxpayers of the income tax who fulfill any of 
the following conditions shall present a country –by-country report, 
containing information related to the global multinational group’s 
allocation of income and taxes. The conditions are as follows:

•	 Controlling entities of multinational groups that fulfill the following:

i.	 Are considered residents in Colombia
ii.	 Own subsidiaries, branches or permanent establishments, 

residing or located abroad, accordingly
iii.	 Are not subsidiaries of other companies domiciled abroad
iv.	 Are required to prepare, present and disclose consolidated 

financial statements
v.	 Registered consolidated revenues, for accounting purposes, equal 

to or greater than 81,000,000 UVT (approx. US$887,407,000 
for taxable year 2017)

•	 Entities residing in the national customs territory or residing abroad 
that possess permanent establishments in Colombia, and that have 
been designated by the controlling entity of the multinational group, 
domiciled abroad, as the responsible entity to file the country-by-
country report
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•	 One or more entities or permanent establishments domiciled in the 
national customs territory that belong to the same multinational 
group, whose ultimate parent company is located abroad, and that 
fulfill the following conditions:

i.	 When assessed as a whole, the Colombian entities contribute 20% 
or more of the consolidated revenues of the multinational group

ii.	 The ultimate parent company has not filed the country-by-country 
report in its jurisdiction

iii.	 The consolidated revenue of the multinational group is equal to 
or greater than 81,000,000 UVT (approx. US$887,407,000 for 
taxable year 2017)

Entities that belong to multinational groups and are tax residents in 
Colombia must notify the tax authorities about the identity and tax 
jurisdiction of the reporting entity of the group, in the means, formats, 
terms and conditions established by the National Government.

II.	 Other transfer pricing considerations
•	 Colombian law establishes that the application of the comparable 

uncontrolled price method in order to assess purchases of used assets 
must be carried out using the invoice issued by the third party when the 
asset was first purchased and the calculation should consider the 
depreciation up until the date of the transaction. The calculation shall 
take into account the accounting principles generally accepted in 
Colombia. In cases where the invoice is not available, and under the 
assumption that it is an asset being disposed of in a different state from 
the one that was originally purchased, a technical valuation performed 
by an independent expert might be presented.

•	 In transactions involving the purchase or sale of shares that are not 
quoted on stock exchange markets or transactions involving other 
assets that impose restrictions in terms of their comparability, the 
Colombian legislation establishes that common valuation methods shall 
be used, especially those that calculate market values based on the 
present value of future incomes. It is forbidden to use equity values as 
appropriate valuation methods.

•	 Beginning in 2017, the most appropriate method to analyze 
transactions involving commodities has been the comparable 
uncontrolled price method, and some criteria have been defined for its 
application. Transactions carried out between independent parties or 
prices quoted in national or international sources shall be used, taking 
into account essential elements such as the date or quoting period 
agreed between the parties. The date used to agree the price must be 
supported with documents such as agreements, offers and acceptance 
or any other related proofs, and their terms must be consistent with the 
actual behavior of independent parties under similar circumstances. 
These documents shall be registered in the electronic services provided 
by the tax authorities. If the taxpayer does not provide such proof or if 
the date used is not consistent with the market behavior, the tax 
authorities might consider the date set in the bill of lading as the most 
appropriate pricing date.

•	 To determine the level of comparability between controlled and 
uncontrolled transactions that allows the application of the transfer 
pricing methods, the following attributes must be taken into 
consideration:
•	 Characteristics of the transactions
•	 Economic activities or functions
•	 Contractual terms
•	 Market and economic circumstances
•	 Business strategies
Nevertheless, Colombian legislation has established further requirements 
regarding transfer pricing analysis for specific transaction types.
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•	 For financing transactions, the law has established that the following 
comparability elements shall be taken into account: principal amount, 
term, credit rating of the debtor, collaterals, solvency and interest rate. 
In addition, the law establishes that, regardless of the interest rate set, 
interest payments shall not be deducted if the comparability elements 
are not met. If the terms and conditions of the financing transactions 
are not similar to market behaviors, the transactions might not be 
considered as loans but rather as capital contributions, and thus, 
interest payments shall be treated as dividends.

•	 It is important to mention that the Colombian legislation establishes 
that taxpayers shall give priority to internal comparables whenever 
they exist.

•	 With regard to costs or expenses for intragroup services, Colombian 
taxpayers must demonstrate that the services were in fact received, and 
an analysis of the benefits perceived shall be performed, considering 
main aspects such as (i) cost of the service, (ii) amount that a third party 
would be willing to pay, (iii) costs registered by the service provider and 
(iv) identification of the agreements, forms or methods used to support 
the invoices.

•	 Segmented financial information used for the preparation of the local 
file must be certified by a public accountant or independent auditor.

•	 Business restructuring in which functions, assets or risks of the 
Colombian entity are assigned or transferred to a foreign related party 
must comply with the arm’s-length principle.

•	 Advanced pricing agreements (APAs) may be signed with the tax 
authorities and will have a five-year term (including one-year rollback).

•	 Penalties are imposed for failing to meet filing deadlines and 
requirements and for submitting erroneous or incomplete reports.

Preferential tax regimes (tax haven jurisdictions)
Colombian law establishes that for legal purposes the term “tax haven” means a 
noncooperative jurisdiction or a jurisdiction with a low-tax or no-tax burden. The 
national Government has published a list of the countries, jurisdictions, domains, 
associated states or territories that are considered tax havens for tax 
purposes.18 Taxpayers that do business with a company located, domiciled or 
resident in a tax haven and want to deduct income tax payments must document 
and show detail of the functions performed, assets used, risks assumed, and all 
costs and expenses incurred by the beneficiary company in the tax haven.
Additionally, to constitute a cost or deduction, the taxpayer must have withheld 
tax (except for financial transactions registered with Colombia’s Central Bank). 
If the payments constitute taxable income to the beneficiary company, the 
applicable tax rate is 34% for FY 2017 and 33% for FY 2018, regardless of the 
nature of the payments. The Colombian tax authorities have provided diverse 
interpretations of this point, which should be reviewed on a case-by-case basis.
Transactions with individuals, companies, firms or entities located, residing or 
domiciled in tax havens will be subject to the transfer pricing regime, requiring 
supporting documentation and an informative tax return to be filed.

Dividends
For Colombian tax purposes, the remittance of profits by a branch or PE to its 
parent entity is considered as a dividend (constructed dividend). Law 1819 of 
2016 re-established taxation over dividends distributed to resident individuals 
and to nonresident legal entities and individuals. The dividend tax would apply 
to profits obtained from 2017.
Dividends paid to nonresidents are subject to CIT at the rate of 5%. If the 
dividends paid were taxed at a corporate (paying resulting CIT), PE or branch 
level, no additional tax would be applicable. Dividends paid to foreign legal 
entities arising from profits that were not subject to taxes at the level of the 

18	 Decree 1625 of 2016.
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company distributing them would be first subject to a 35% withholding tax and 
then subject to a 5% withholding tax on the amount to be distributed, net of the 
35% withholding tax.
If the nontaxable dividends in a given year are higher than the commercial 
profits of that year, the difference can be carried back for two years or carried 
forward for five years to offset the profits of such periods.

Please note that before the tax reform,19 Regulation No. 3026 of 27 December 
2013 provided guidance for profit distribution of branches that belongs to the 
special exchange law regime.

Such regulation provides that for income tax purposes, a branch that belongs 
to the special exchange law regime20 must transfer profits to its home office 
when either of these facts arise:

•	 The equity account called “supplementary investment to assigned capital 
account” (ISCA by its initials in Spanish) results in a “debit balance” or 
negative balance. The Executive Order states that the value of the dividend 
shall be the same as the “debit balance” at the end of the year.

	 Or
•	 When the debit balance at the beginning of the year increases during the 

year, the dividend value will correspond to the increase in the debit balance 
during the year.

Royalty regimes

Royalties for use of the production field
In Colombia, ownership of minerals found beneath the surface, including oil and 
gas, is vested in the national Government. Therefore, companies engaged in 
the exploration and extraction of nonrenewable resources (i.e., oil and gas) 
must pay the ANH (which represents the Government) a royalty at the 
production field, determined by the Ministry of Mining as follows:

•	 New oil discoveries following the introduction of Law 756 issued in 2002 
(E&P contracts), as per the following table:

Field daily production 
(monthly average in barrels 
of crude per day) Percentage (%)

Up to 5,000 8%

5,001 to 125,000 8% + (production – 5,000) × 0.10

125,001 to 400,000 20%

400,001 to 600,000 20% + (production – 400,000) × 0.025

More than 600,000 25%

•	 Prior to the introduction of Law 756 issued in 2002, two other royalty 
regimes applied: 20% and a sliding scale (5% to 25%).

19	 Law 1819 of 29 December 2016.
20	 As a general rule, all business entities undertaking business operations in Colombia 

are subject to Colombia’s exchange control regime provisions. Colombian incorporated 
legal entities are considered as “residents” for exchange control purposes and are 
subject to what is referred to as the “ordinary exchange control regime.” Colombian 
registered branches of foreign legal entities also qualify as residents and are therefore 
subject to this same regime; however, if the sole business purpose of such a branch is 
to enter into oil and gas, coal, ferronickel, uranium exploration, and exploitation 
activities (qualified branch), the same may apply and validly qualify for “special 
exchange control regime” treatment.
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Royalties for gas exploitation are obtained by applying the following 
percentages to oil royalties:

Location Percentage (%)

Onshore and offshore below 1,000 ft. depth 80

Offshore more than 1,000 ft. depth 60

Royalties on unconventional hydrocarbons — shale gas, shale oil, tar sands and 
tight sands — are equivalent to 60% of those on conventional oil.21

Currently, royalties are allowed to be collected in kind, and in certain cases, 
cash payment is also allowed.

Economic rights of the ANH 22

Standard contracts for the exploration and exploitation of oil and gas set out 
various economic rights related to use of the subsoil and subsurface of an area, 
as described next.23

Right for use of the subsoil and subsurface during the 
exploration phase
Beginning with the second exploration phase, the contracting party pays a fee 
in US dollars as set out in the table below.24

By means of Circular 05 of 12 February 2018, the ANH updated the values of 
formulas for 2018 to determine economic rights corresponding to rights for 
the use of subsoil and rights for high prices.
For the purpose of economic rights assessments, the annual Producer Price 
Index (PPI) for 2018 is 0.4550%:

Monthly amount per phase in US$/hectares on exploration areas

Size of contract area
First 100,000 

hectares

Each hectare in 
addition to first 

100,000

Duration of the phase <= 18 >18 < = 18 >18

Within polygons A and B 2.68 3.58 3.58 5.35

Outside polygons A and B 1.79 2.68 2.68 3.58

Offshore 0.90

Terms applicable for Colombia rounds 2012 and 2014:

Size of contract area
First 100,000 

hectares

Each hectare in 
addition to first 

100,000

Duration of the phase <= 18 
months

>18 
months

< = 18 
months

>18 
months

Onshore 2.68 3.58 3.58 5.35

Offshore 0.90

Please note that values can change depending on the negotiation of the 
contract.

21	 Decree 4923 of 26 December 2011.
22	 The latest contract model appears on the ANH website: www.anh.gov.co (latest 

version for contracts entered into from 2017). The figures have been established by 
the Administrative Act Circular 05 of 12 February 2018

23	 Established within the E&P contract (2017 model contract for E&P).
24	 Annex C of the latest version of the E&P contract (2017 model contract for E&P).
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Right for the use of the subsoil and subsurface during 
the E&P phase
The contracting party pays ANH the resulting value of multiplying US$0.1353 
by the number of barrels of liquid hydrocarbon owned by the contracting party 
and US$0.1353 per thousand cubic feet of natural gas.25 This amount 
increases annually, based on the terms of the contract.

Rights for high prices
The production levy may be payable in cash or in kind and is linked to 
international prices for hydrocarbons. The rates vary depending on the quality 
of produced hydrocarbons and projects’ logistics.

From the time when the accumulated production of the exploitation area, 
including the volume of royalties, exceeds five million barrels of liquid 
hydrocarbon (not applicable for extra-heavy hydrocarbons), and if the 
international oil reference price (West Texas Intermediate (WTI)) is higher than 
the price determined in the contract (Po), the contracting party shall pay an 
amount Q, at an agreed delivery point, for participation within the production, 
net of royalties, according to the following formula:

Q = [(P-Po)/P] x S  

Notes:
1.	 For gas, the rule applies five years after commencement of the exploitation 

field, instead of on the basis of accumulated production.
2.	 ANH may ask to receive this right in cash rather than in kind, according to 

certain rules set up in the E&P contract.
3.	 Q: Economic right to pay the ANH.
4.	 P: for liquid hydrocarbon, P is the average benchmark of the WTI index in US 

dollars per barrel. For natural gas, P is the average sale price of the gas sold 
in the contract in US dollars per million British thermal units (BTUs).

5.	 PO: for liquid hydrocarbon, PO is the base price of benchmark crude oil 
expressed in US dollars per barrel; and for natural gas, it is the average 
natural gas price in US dollars per million BTU, according to a table included 
in the contract. The table varies depending on one of the following: (i) 
the American Petroleum Institute (API) gravity of crude oil (starting from 
15° API); for heavy crude oil, the rights for high prices are triggered if 
API gravity is higher than 10°; or (ii) discoveries more than 300 meters 
offshore; or (iii) the amount of natural gas produced and exported. However, 
if the API gravity is 10° or less, the rights for high prices are not triggered. 
Unconventional liquid hydrocarbons are included.

6.	 S: Participation percentage according to table B established within the E&P 
contract (2014 model contract for E&P).

WTI Price (P) Percentage of participation (S)

�H�g���ª���H���4���*�H�g 30%

�*�H�g���ª���H���4���+�H�g 35%

�+�H�g���ª���H���4���,�H�g 40%

�,�H�g���ª���H���4���-�H�g 45%

�-�H�g���ª���H 50%

7.	 Almost all the amounts are subject to a readjustment formula already set up 
in the E&P model contract.

25	 Ibid.
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Rights of participation due to extension of production phase
If the production phase of an exploration area is extended from the initial 
exploitation phase subscribed in the E&P contract, the contracting party pays 
the ANH a sum equivalent to 10% of the production for light hydrocarbon, or 
5% in the case of heavy hydrocarbon.26

Technology transfer rights
Technology transfer rights lead to a royalty payment to perform investigation, 
education and scholarships programs, from 25% of the amount resulting from 
multiplying the number of hectares and fraction of the contracted area to the 
value assessed on rights for the subsoil and subsurface.27

Other participation rights
The E&P model contract applicable for contracts submitted since 200928 allows 
the ANH to agree a percentage of the production with the contractor in other 
circumstances, subject to negotiation.

Unconventional oil and gas
Royalties on unconventional hydrocarbons — shale gas, shale oil, tar sands and 
tight sands — are equivalent to 60% of those on conventional oil.

C. Capital allowances

Depreciation
For income tax purposes, taxpayers are entitled to deduct reasonable amounts 
for the depreciation of goods used in business or income-producing activities, 
provided those have rendered service in the taxable year or period.

For income tax purposes, a taxpayer will depreciate the tax basis of depreciable 
assets, less its residual value over its useful life.

Depreciation basis is the acquisition price plus the directly attributable costs 
until the asset is available for use.

The useful life is determined according to the accounting technique according 
to IFRS.

The depreciation methods should be those established in the accounting 
technique of IFRS.

The annual depreciation rates should be those established in accordance with 
the accounting technique, provided those rates do not exceed the maximum 
rates determined by the national Government.

Maximum annual depreciation rates will vary between 2.22% and 20.00%.

In the absence of regulations,29 in selected items, the maximum value should 
be as follows:

Type of asset Annual tax depreciation rate (%)

Constructions and buildings 2.22%

Aqueduct, plant and networks 2.50%

Electric equipment 10.00%

Machinery, equipment 10.00%

Furniture and movable goods 10.00%

Computer equipment 20.00%

26	 E&P contract (2017 model contract for E&P).
27	 Ibid.
28	 The E&P contract used for 2013 onward corresponds to the 2009 E&P model issued 

by the ANH.
29	 At the time of the issuance of this guide, such regulation has not been issued. 

Taxpayers should seek professional advice in this respect.
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Accelerated depreciation: the depreciation rate can be increased by 25% if the 
depreciable good is used daily for 16 hours and proportionally in higher 
fractions, provided this can be properly documented by the taxpayer.

The depreciable and amortizable assets held by the end of 2016 are subject to 
special provisions.

Amortization of investments in exploration, development and 
construction of deposits of mines, oil and gas for tax purposes
The following expenses incurred for the exploration of natural resources should 
be amortized:

•	 Acquisition of exploration rights
•	 Seismic, topographic, geological, geochemical and geophysical studies, as 

long as they are linked to a finding of the nonrenewable natural resource
•	 Exploratory drilling
•	 Excavations of ditches, trenches, pikes, exploratory tunnels, quarries, 

scaffolds and the like
•	 Sampling
•	 Activities related to the assessment of the commercial viability of the 

extraction of a natural resource
•	 Other costs, expenses and acquisitions necessary in this stage of evaluation 

and exploration of nonrenewable natural resources that are likely to be 
capitalized in accordance with accounting technique

The recent legislative changes introduced amortization and deduction rules of 
investments on evaluation, exploration, development and construction of mines 
and oil and gas fields, along with some transition rules for existing balances as 
of 31 December 2016.

Tax reform (Law 1819 of 19 December 2017) changes amortization rules in 
the oil and gas sector:

Exploration outcome Amortization rules

Successful reservoir Units of operation (UOP) = (Units produced in the 
year/proved reserves developed remnants or 
proven recoverable reserves at the end of the 
previous year) * balance to be amortized at the 
end of the previous year

Unprofitable reservoir In the year in which it is determined or, at the 
latest, in the following two years

Investments made between 1 January 2017 and 31 December 2027 will be 
amortized by the straight-line method over a period of five years.

If the production is depleted earlier than provided for in the corresponding 
contract, the outstanding balance may be amortized in the taxable year or 
period in which that production status is verified or, in any case, at the latest, 
within two years of the testing.

Costs incurred in the process of improvement in the exploitation of a 
nonrenewable natural resource will be capitalized and amortized.

Until 2016, investments made in the mines and oil fields for the purpose of 
amortization could include disbursements made in areas in operation as in non-
production areas. This is no longer permitted from 2017.

D.	 Incentives

Exploration
During a nonproductive period, an exploration company is required to calculate 
income tax under the presumptive income tax system. An exemption excludes 
nonproductive assets being affected by this tax assessment (explained in 
section B).
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Temporary incentives incorporated as a response to the drop 
of oil price
The following measures,30 among others, were incorporated as a response to 
the drop of oil price:

•	 It is permitted to extend the phases of exploration, evaluation programs and 
statements of commerciality up to nine months, with only one extension of 
six additional months. The terms and periods must be due within 12 months 
following the date of filing of the corresponding request.

•	 It is permitted to apply the E&P terms to the duration of the exploration 
agreement over offshore areas entered into before 2014, with agreements 
that were granted in the course licensing rounds in that year.

Tax holiday
Colombia does not have a tax holiday regime.

Incentives for the use of nonconventional and renewable energy
Law 1715 of 2014 was issued to promote the development and use of 
nonconventional and renewable energy sources. By Decree 2143 of 2014, the 
Government regulated those incentives with the following tax benefits.

Tax deductions: A deduction of 50% of the investment made for R&D related to 
the production and use of nonconventional and renewable energy is available 
for five years from the moment on which the investment was made.

This deduction cannot exceed 50% of the net income of the taxpayer calculated 
before deducting the amount of investment.

The taxpayer must obtain an environmental assessment certification issued by 
the Colombian Ministry of Environment.

Value-added tax (VAT) exemption: National and imported goods and services 
destined for pre-investment and investment in nonconventional and renewable 
energy are exempt from VAT.

The Ministry of Environment will certify the equipment and service covered by 
this exemption.

The Colombian Mining and Energy Planning Unit issues the list of goods and 
services covered with the VAT exemption.

Customs duty incentive: An exemption from customs duties on the importation 
of goods for pre-investment and investment in nonconventional and renewable 
energy is available.

This benefit applies only to goods that are not produced in the country, and any 
request for duty exemption should be filed by an applicant in advance of 
importation.

It is necessary to obtain a certification issued by Ministry of Mines and Energy 
through Colombian Mining and Energy Planning Unit.

Accelerated depreciation: Necessary goods for pre-investment and investment 
(acquired or built) of nonconventional and renewable energy will be able to 
apply for this regime.

The depreciation rate cannot exceed 20%.

Tax losses
Taxpayers can offset tax losses31 against ordinary net income obtained in the 
following taxable period without prejudice to the presumptive income for the 
year. A tax loss may be carried forward for the following 12 taxable periods.

30	 Decisions 02 and 04 of 16 March and 8 September 2015 issued by ANH.
31	 Tax losses arising from nontaxable income and from costs and deductions that do not 

have relationship with the generation of taxable income, in no case may be offset 
against net income of the taxpayer.
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CIT returns from which tax losses arise or in which prior year tax losses are 
claimed are open for review by the tax authorities for a longer period than the 
standard period.

If the tax loss is offset in any of the last two years, the statute of limitations will 
be extended from said offset for a further three years in relation to the return 
in which said loss was offset.

Offsetting tax losses and presumptive income excess that originated before 
2017 (for income tax and income tax for equality purposes) will follow 
applicable rules at the time they originated. However, the value to be offset 
should be determined in accordance with the formula provided for in article 
290 of Law 1819 of 2016.

Additional restrictions apply to the transfer of losses in mergers or spin-offs 
(which are tax-free events for Colombian tax purposes, under certain 
circumstances). In mergers, the surviving entity may offset losses originating in 
the merged entities, limited to the percentage of its equity participation in the 
merged entity’s equity. In spin-offs, the new company (or companies) or the 
resulting companies may offset losses originating in the spun-off entity, limited 
to the participation percentage of the new companies in the equity of the spun-
off company. Tax losses generated do not affect the entity’s presumptive 
income for the relevant tax year. To have the right to offset tax losses, 
companies involved in mergers or spin-offs are required to carry on the same 
economic activity as they did before the merger or spin-off process.32

Regional incentives
Section 16 of Decree 1056 of 1953 (the Oil Code) states that “oil exploration 
and exploitation, the extracted crude oil, its derivatives and its transportation, 
machines and elements used for its benefit, and in the construction and 
maintenance of refineries and pipelines” are exempt from departmental or 
municipal taxes. In these circumstances, the taxpayer may be required to file a 
local tax return with assessment of no taxes.

Another incentive that exists for oil and gas activities is one under the industrial 
and commercial activities (ICA) tax regime.33 The ICA regime does not assess 
tax for the exploitation of oil and gas if the amount received by the municipality 
as royalties and contributions is equal to or greater than the amount it would 
have received otherwise as a tax under the ICA.34 In these circumstances, the 
taxpayer is not required to file an ICA return (but the case must be analyzed 
when the taxpayer obtains financial revenues).

Tax credit for donations
Donations made to nonprofit entities that have been qualified as part of the 
income tax special regime and to the non-taxpayers of Sections 22 and 23 of 
the Colombian Tax Code will grant a discount for income tax purposes of 25% of 
the value donated in the year or taxable period. In these cases, these donations 
may not be used as a deduction. This treatment will be regulated for its 
application.

This treatment is subject to regulation for its application.

Tax credit for investment in control and improvement of 
the environment
Legal entities that directly make investments in the control, conservation and 
improvement of the environment shall be entitled to a tax credit of 25% of the 
investments they have made in the relevant tax year from their income. The 

32	 Section 147 of the Colombian Tax Code.
33	 The triggering event is the exercise or undertaking, directly or indirectly, of 

commercial, industrial or service activities within the jurisdiction of a municipality or 
district, either permanently or occasionally, in a certain property, with or without a 
commercial establishment.

34	 Section 39 of Law 14 of 1983.
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investments that have been demanded by the environmental authorities are 
not acceptable for the benefit.

Research, technological development and innovation
Investments in research, technological development and innovation give 
arise to:

•	 A special deduction for donations and investments in research, 
technological development and innovation: taxpayers may deduct 100% of 
the investment made in research, technological development or innovation.

•	 Tax credit for investments made in research, technological development or 
innovation: taxpayers are entitled to a credit of 25% of the value invested in 
the taxable year or period. Investments can be made through researchers, 
groups or research centers, among others. The project qualification must 
comply with environmental impact criteria as a requirement for the credit.

These should be projects qualified by the National Tax Benefits Council (CNBT) 
in accordance with the criteria and conditions defined by National Council on 
Economic and Social Policy (Consejo Nacional de Política Económica y Social, 
CONPES).

The CNBT will define a maximum annual amount of deduction and a maximum 
annual amount when simultaneously requesting deductions and tax credits.

Income tax credit for VAT paid on heavy machinery for 
basic industries
The VAT paid on the importation of heavy machinery for use by basic industries 
may be used as a tax credit (discount) for income tax purposes. The mining 
industry, the sectors of hydrocarbons and transmission and generation of 
energy are considered a basic industry for these purposes.35 The benefit is 
carried forward with no limitation in time.

Special deduction of VAT paid on the acquisition or importation of 
capital goods
VAT at the general rate for the acquisition or importation of capital goods may 
be taken as a deduction for the income tax in the period of acquisition or 
importation, provided that such benefit is not used concurrently with the tax 
credit for heavy machinery. It also applies to the assets acquired under the 
financial leasing, which envisages a purchase option at the end of a contract.

CERT (tax refund certificate) 36	
The investments in the hydrocarbons sector that will give rise to the granting of 
CERT will be exclusively those that aim at the discovery of new hydrocarbon 
reserves, the increase in proven reserves or the establishment of new 
recoverable reserves.

CERT value shall constitute neither a nontaxable income nor capital gains for 
the person who receives or acquires it and may be used for the payment of 
national taxes administered by DIAN (Dirección de Impuestos y Aduanas 
Nacionales de Colombia).

Temporary imports
“Temporary importation” is defined as the importation of certain goods that must 
be exported under the same conditions as they entered the national customs 
territory within a specific period of time — that is, without having undergone any 
modifications, except for the normal depreciation resulting from use.

Temporary imports can obtain some deferrals in payments of import duties 
(customs duty and VAT). However, the sale of goods will be restricted while 
they remain within the national customs territory.

35	 Section 258-2, Colombian Tax Code
36	 .This benefit was regulated by Decree 2253 of 207. 



153Colombia

The temporary imports can be of two subtypes: short-term and long-term. 
Temporary imports are classed as short-term when they are imported to meet 
specific needs. The maximum import term will be six months, extendable for up 
to three additional months and, in exceptional situations, for up to yet another 
three months with prior authorization from the DIAN customs authorities, for a 
total of one year.

VAT or customs duties are not meant to be paid on this type of temporary 
import. Once the short-term duration has expired, the importer must re-export 
or modify the import declaration to the long-term subtype (with a deferral of 
payment) or to an ordinary import.

Temporary imports are classed as long-term when they are imports of capital 
goods and any accessory or spare parts, as long as they constitute one single 
shipment. The maximum term for these imports is five years. Extensions are 
not expressly authorized but are possible if the request is filed with the customs 
authorities before the entry of the goods into the country. Import duties have 
to be paid in biannual installments every six months within the five years.

On 7 March 2016 the Colombian Government issued Decree 390 of 2016, by 
means of which the customs regulation was modified. However, some articles of 
the new regulation will come into force once they are regulated by the DIAN and 
the adjustments required by the information system of the DIAN comes into 
operation. Therefore, the regulation regarding temporary import modalities 
corresponds to that in force at the date of preparation of this document, that is, 
Decree 2685 of 1999, and it would be required to observe the new regulation 
once it is issued.

Authorized economic operators
By means of Decree 3568 of 27 September 2011 (amended by Decree 1894 of 
2015), the DIAN incorporated the concept of an authorized economic operator 
(AEO). Exporters and importers in the oil and gas industry may request this 
authorization. The main benefits of the AEO are the following:

•	 Recognition as a secure and reliable operator
•	 Use of special and simplified procedures for inspection or recognition 

procedures
•	 Non-intrusive inspection
•	 Consolidated payment of import duties (customs duty and VAT), penalties, 

and interest
•	 VAT exclusion on imports of industrial machinery not produced in the country
•	 Use of special channels and mechanisms for conducting foreign trade 

operations
•	 Cash flow benefits on the return of credit balances of VAT

To be recognized as an AEO, the request must be presented to the DIAN, which 
will grant it subject to compliance with the conditions set forth in the regime.

Free trade agreements
Colombia has various free trade agreements (FTAs) in force allowing the 
importation of goods and raw materials, in most cases with a 0% customs duty 
rate. The most significant are those involving the following:

•	 Colombia and the United States
•	 Colombia and the European Union
•	 Colombia and Canada
•	 Colombia and Mexico
•	 Colombia and Chile
•	 Colombia and Guatemala, Honduras and El Salvador
•	 The Andean Community (Peru, Bolivia, Ecuador and Colombia)
•	 Colombia and the Economic Complementary Agreement (Mercosur)
•	 Argentina, Brazil, Uruguay, Paraguay, Colombia and the European Free 

Trade Association (EFTA) which includes Switzerland, Liechtenstein, Norway 
and Iceland
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•	 The Pacific Alliance (Chile, Mexico, Peru and Colombia)
•	 Colombia and the Republic of Korea

Import duties
Goods imported on a permanent basis by companies in the oil and gas sector 
are generally subject to import duties (customs duties and VAT).

Special terms apply to imports and exports of oil and gasoline by pipeline.

Regarding customs duty tariffs, Colombia has different types of rates that, in 
general, range between 0%, 5%, 10% and 15%. The applicable customs duty 
tariff was partially amended, among others, by means of Decree 1625 of 
14 August of 2015, which provides for a zero customs duty tariff rate for the 
importation of certain raw materials and capital goods not produced locally. 
This decree was modified by Decrees 1084, 1230, 1287 of 2016; Decrees 420 
and 1343 of 2017; and Decree 272 of 2018 including or excluding goods 
under the mentioned benefit.

Export duties
No duties apply to goods on export from Colombia. 

E.	 Withholding taxes
Colombia has a withholding tax (WHT) regime that is intended to secure the 
collection of taxes and make the system more efficient by providing for the 
advance collection of tax. The most important taxes subject to this procedure 
are income tax, VAT and ICA.

Self-withholding of income tax for exports of hydrocarbons
Exportation of hydrocarbons is subject to “self-income tax withholding” by the 
exporter, the withheld amount being paid to the authorities through the 
corresponding WHT return. The rate of the self-income tax withholding is 1.5% 
on the exportation amount. This income tax withholding is creditable against 
the year-end income tax due.

Note that the rate of 1.5% may vary if another regulatory decree regarding the 
self-withholding is established. The maximum withholding rate authorized by 
law cannot exceed 10%.

New self-withholding for income tax purposes (an additional 
self-withholding)
As of 1 January 2017, taxpayers have the status of self-withholding agents for 
purposes of income tax, provided they meet the following conditions:

•	 They are a national company, foreign company or PE.
•	 They are exempt from the payment of social security contributions and 

payroll taxes with respect to their workers who earn a wage less than 10 
minimum monthly legal wage (SMMLV as defined in Spanish).

This self-withholding must be settled on each payment or credit entry to 
income tax taxpayers, and the rate may range from 0.4% to 1.6%, depending on 
a type of economic activity.

Those responsible for self-withholding must file and pay self-withholdings 
performed each month, within the deadlines set for the effect by the national 
Government.

The self-withholding will be applied regardless of the traditional tax withholding.

Payments made abroad
Generally, services rendered abroad generate foreign source income, and 
therefore no Colombian WHT applies. This provision does not apply to services 
rendered abroad that are, by legal provision, considered to be generators of 
national source income. For example, this service includes payments or credits 
to accounts related to consulting, technical services and technical assistance 
services, which are subject to WHT at the rate of 15% irrespective of whether 
they are rendered in the country or abroad.
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Unless modified by a treaty,37 the following table contains a list of the most 
relevant items subject to WHT, together with the relevant withholding rates on 
payments made to beneficiaries abroad. The list is not exhaustive.

Items
Income tax 
withholding

Deductibility 
(income tax) VAT***

Payment for technical 
assistance services and 
consulting (rendered in 
Colombia or abroad)*

15% 15% limit does 
not apply

19%******

Payment for technical 
services or technical 
assistance (rendered in 
Colombia)***

15% 15% limit does 
not apply

19%

Overhead expenses for 
administrative services 
rendered abroad and 
charged to related 
entities

15% 15% limit does 
not apply

19%

Royalties for acquisition 
and exploitation of 
intangibles 

15% 100%** 19%

Royalties in acquisition 
and exploitation of 
software

33% over a 
special taxable 
base (80% of 

the value of the 
contract)

100% 19%

Construction 
services ***** 

1% 15% limit not 
does 

19%

Payments for services 
rendered in Colombia 
(other than those 
mentioned above); tax 
references on these cases 
will be analyzed on a 
case-by-case basis 

15% 15% limit does 
not apply

19%

Payments for services 
rendered abroad as a 
general rule (other than 
those mentioned above) 

0% Limitation of 
15% of net 
taxable 
income 

19%

Payments to tax havens 34% for FY 
2017

33% from FY 
2018

100% (****) 19%

37	 Treaty to prevent double taxation with Spain is applicable as of 2009. Treaty with Chile 
is applicable as of 2010. Treaty with Switzerland is applicable as of 2012. Treaty with 
Canada is applicable as of 2013. Treaty with Mexico is applicable as of 2014. Treaties 
with South Korea and India are applicable as of 2015. Treaties with Czech Republic 
and Portugal are applicable as of 2016. Treaties with United States, France, Belgium, 
United Kingdom, Germany, Netherlands, Japan, United Arab Emirates and Italy are 
pending to enter into force.
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Notes:

*	 For these types of service, the supplier must be a nonresident in 
Colombia.38

**	 Payments are deductible if the transaction is structured as a service 
and pursuant to the arm’s-length principle, supported by a transfer 
pricing study, regardless of whether it is subject to WHT, provided it 
complies with general tax deduction requirements. The 15% limitation 
applies if no WHT applies. In some cases, the deduction is granted if 
compliance with the registration of the service contracts is met (i.e., 
general licensing, technical services and technical assistance services).

***	 Colombian residents receiving services in Colombia from nonresident 
providers must apply a reverse charge mechanism. In this case, a 
special withholding method is applied whereby the Colombian resident 
who requests the service must withhold the total VAT generated. If the 
VAT paid is creditable, the resident computes the self-accounted VAT 
amount from its bimonthly VAT return for the period when the 
payment was made.

****	 A transfer pricing study is also required to allow the deduction of 
expenses incurred with a third-party resident in a tax haven jurisdiction.

*****	 Obligation to file a tax return by the nonresident.

******	 May be subject to further regulation. Changes may be expected.

Interest on credit obtained abroad
Generally, payments or credits to accounts made by legal entities relating to 
interest are subject to WHT, at the rates of 15%, from 2017 onward (unless 
modified by a treaty39). Nevertheless, the following credits obtained abroad 
(among others) are not considered as national source income,40 so they are not 
subject to WHT:

•	 Short-term credits originating from imports of goods and banks overseas
•	 Credits for foreign trade operations obtained through financial corporations 

and banks incorporated pursuant to the Colombian laws in effect

Note that foreign indebtedness is not allowed for branches belonging to the 
special exchange regime.

F.	 Financing considerations
Effective from 1 January 2013, thin capitalization rules are applicable in which 
any interest paid on loans (with third parties or related parties) that on average 
exceeds a 3:1 debt-to-equity ratio is not deductible. For this purpose, the equity 
that should be taken into account is the taxpayer’s previous year’s net equity as 
well as any debt that accrued interest.

G.	 Transactions

Farm-in and farmout
Farm-in arrangements are commonly used in Colombia in the oil and gas 
industry. A farm-in typically involves the transfer of part of an oil and gas 
interest in consideration of an agreement by the transferee (the farmee) to 
make certain expenditures that would otherwise have to be undertaken by the 
owner (the farmer). For tax purposes, the local selling price cannot be lower 

38	 Paragraph 2, Section 408 of the Tax Code.
39	 Treaty to prevent double taxation with Spain is applicable as of 2009. Treaty with Chile 

is applicable as of 2010. Treaty with Switzerland is applicable as of 2012. Treaty with 
Canada is applicable as of 2013. Treaty with Mexico is applicable as of 2014. Treaties 
with South Korea and India are applicable as of 2015. Treaties with Czech Republic 
and Portugal are applicable as of 2016. Treaties with United States, France, Belgium, 
Germany, Netherlands, Japan, United Arab Emirates and Italy are pending its entry 
into force.

40	 Section 25 of the Tax Code.
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than 75% of the fair market value of the rights. Transactions with foreign-
related parties must comply with transfer pricing provisions.

Selling shares in a company
A share disposal is generally subject to the CGT or income tax regime. The 
taxable capital gain or taxable net income is equal to the positive difference 
between the sale price of the asset and its tax basis (fiscal cost). Sales to 
foreign related parties must comply with transfer pricing provisions. Unrelated 
sales or sales between Colombia-resident related parties cannot be performed 
for less than 75% of the fair market value of the assets sold.

The tax reform includes a presumption that the market value of the shares not 
listed on the stock exchange market cannot be lower than the equity value plus 
15%. The same treatment will apply to the sale of rights on investment vehicles, 
such as trusts and collective investment funds that hold shares or interests.

Nonresidents that dispose of shares held directly in a Colombian company are 
subject to tax in Colombia. Indirect sales may be levied in Colombia. Assets 
owned in Colombia for two years or more are liable to tax as capital gains on 
sales. Assets owned for less than two years are liable to income tax upon the 
sale under the ordinary regime.

H.	 Indirect taxes

VAT and GST
Colombian VAT is triggered by the following transactions41:
•	 Sales of movable and immovable tangible goods that have not been 

expressly excluded
•	 Sale or transfer of rights in intangible assets solely associated with industrial 

property
•	 Render of services in Colombia or abroad, unless expressly excluded
•	 The import of movable tangible goods that have not been expressly 

excluded

It is important to note that the services provided from abroad are taxed with 
VAT, when the recipient and/or beneficiary is in the national territory. There are 
specific rules to determine when the beneficiary is in the national territory.

Liquefied natural gas, natural gas in the gaseous state, electric energy, and 
crude oil received by the ANH for the payment of royalties are excluded from 
VAT under Section 424 of the Colombian Tax Code, modified by Law 1819 of 
2016. Other VAT-excluded products include goods that are basic necessities 
and services, such as health, transportation, education and public services. 
Excluded supplies are not subject to VAT, and the VAT paid to suppliers of 
goods and services cannot therefore be credited in the VAT return and should 
be accounted for as an increase in the cost or expense of the goods or services. 
If a company exclusively makes excluded supplies, the VAT paid on its supplies 
cannot be recovered through the VAT credit system; thus, VAT paid becomes 
an additional cost or expense for the company.

In Colombia, the term “exempt supplies” is used for supplies of goods and 
services that are liable to VAT but have a zero rate (taxed at 0%). Exported 
goods and services are included within this category. In this case, the VAT paid 
to suppliers of goods and services may be recovered through the VAT credit 
system. If, as a result of making exempt supplies, the taxpayer has paid more 
VAT to its suppliers than it has charged, the credit balance may be requested as 
a refund from the tax authorities (subject to compliance with certain 
requirements and conditions).

To improve the tax collection system, the Colombian Government has 
introduced a VAT withholding mechanism and designated certain entities as 
VAT withholding agents (including government entities, large taxpayers and 
taxpayers of the common system to contract with persons or entities without 

41	 Section 420 of the Tax Code.
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residence in Colombia). These agents are responsible for withholding 15% of 
the VAT on any payment or accounting accrual related to taxable goods or 
services. In the case of transactions with nonresidents (both entities and 
individuals), the withholding rate is 100% of the VAT.

From 2017, the general VAT rate is 19%. This rate applies to all goods and 
services, unless specific provision allows a reduced rate.

The VAT rate on imported goods for the oil and gas sector is generally 19%. 
However, the Colombian Tax Code offers the following VAT benefits for 
imported goods:

•	 Subsection 428(e) of the Colombian Tax Code establishes a VAT exclusion 
for the temporary importation of heavy machinery for use by basic 
industries (the hydrocarbon sector is regarded as a basic industry) to the 
extent that those goods are not produced in the country (subject to the 
opinion given by the Ministry of Commerce, Industry and Tourism). Any 
request for VAT exclusion must be submitted at the time of the importation.

•	 Subsection 428(f) of the Colombian Tax Code establishes a VAT exclusion 
for importation of machinery or equipment for treatment of residues when 
this machinery is not produced in Colombia.

•	 Subsection 428(g) of the Colombian Tax Code establishes a VAT exclusion 
for ordinary imports of industrial machinery made by so-called “high export 
users” to the extent that the machinery is used to transform raw materials 
and does not have local production (according to the opinion given by the 
Ministry of Commerce, Industry and Tourism). Any such request for 
exclusion should be submitted at the time of the importation.

•	 VAT will be accrued on mergers and spin-offs if the tax event does not 
qualify as tax neutral.

Sale tax on the sale of oil derivatives
Producers, importers, its economic associates of each other, wholesale 
distributors and/or industrial traders are taxpayers of VAT on the sale of oil 
derivatives.

VAT invoiced on the acquisition of oil derivatives may be creditable as input VAT 
by the acquirer, when (1) the acquirer is responsible for the sales tax, (2) the 
goods acquired are computable as cost or expense of the company and (3) the oil 
derivatives are destined to be used in taxable or tax-exempt transactions.

Refund of VAT on offshore investments
Regardless of whether the relevant taxpayer has income or not, it will have the 
right to:

•	 File a VAT return from the moment in which exploratory activities start
•	 Treat as deductible the VAT paid on the acquisition or importation of goods 

or services used in the exploration and development stages to conform the 
cost of their fixed assets or amortizable investments

•	 Request that the VAT receivable balance be refunded in the year following 
its generation

The VAT refund cannot be used concurrently with the VAT discount on heavy 
machinery, nor can these values be used as a cost, deduction or credit on 
income tax.

National tax on gasoline and diesel oil
A taxable event, according to the National Tax on Gasoline and ACPM (the term 
for diesel in Colombia), is the sale, withdrawal or import for own consumption 
or import for the sale of gasoline and ACPM. The tax is levied on the sales made 
by the producers on the date of issue of the invoice; for withdrawals for the 
producers’ consumption it is levied on the date of withdrawal, and for imports, 
it is levied on the date on which the gasoline or the ACPM is nationalized.

Taxpayers are those who purchase gasoline or ACPM from a producer or 
importer, when the producer or importer have made withdrawals for their own 
consumption.
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The national tax on gasoline is set at a rate of COP490 (approx. US$0.16) per 
gallon, that of extra gas at a rate of COP930 (approx. US$0.31) per gallon; and 
the national tax on ACPM is set at a rate of COP469 (approx. US$0.16) per 
gallon. The national tax on other products defined as gasoline and ACPM in 
accordance with this law, other than extra gasoline, is set at a rate of COP490 
(approx. US$0.16).

Excise duties
Excise duties do not apply to upstream oil and gas.

Registration tax
A registration tax is levied on documents or contracts that must be registered 
with the Chamber of Commerce or with the public instrument office.

As explained below, a branch is the most common and convenient legal 
structure for oil and gas companies. Companies that operate using other legal 
structures must register with the authorities (e.g., a notary) if they decide to 
increase their patrimony by funding, and they must pay registration taxes, 
whereas branches do not have these obligations. Instead, a branch maintains a 
special account called a “supplementary investment to the assigned capital,” in 
which it registers capital differences after funding, as if the account were a 
current account held with the head office. 

I.	 Other

Wealth tax
The tax was introduced by Law 1739 of 2014. The tax was assessed on 
1 January 2015 by companies that met the requirements at that time. These 
companies have to pay the wealth tax during fiscal years 2015, 2016 and 
2017. The taxable basis is the adjusted42 gross equity minus debts as of each 
year (on 1 January 2015, 2016 and 2017).

Tax on financial transactions
The tax on financial transactions (TFT) applies to any financial debit 
transactions involving a withdrawal of deposited resources in checking or 
savings bank accounts opened in financial entities. Exemptions apply, but none 
apply specifically to the oil and gas sector.

The current tax rate is 0.4%, applied to the total amount of the transaction. In 
general, the withholding agents of TFT are financial entities and the Colombian 
Central Bank.

Fifty percent of the amount paid will be a deductible allowance.

Mergers and spin-offs

Acquisition mergers and spin-offs
The acquisition merger and spin-off rules apply to domestic companies that are 
not deemed to be related parties under the definitions contained in the transfer 
pricing rules. The merger and spin-off rules are neutral for income tax and VAT 
purposes, as no disposal of property is deemed to occur. No disposal of shares 
is deemed to take place for the shareholders of the participating companies, 
provided that certain conditions are met, such as (i) owners of 75% of the 
shares of the existing companies participate in the resulting company and 
(ii) shareholders receive a participation equivalent to no less than 90% of the 
resulting capital as measured by application of the valuation methods and the 
share exchange method used. A two-year minimum holding period is required; 
otherwise, a special fine may be imposed, with certain exceptions. Other 
restrictions apply.

42	 The reform protects the taxable basis from potential fluctuations in the equity 
(increase/decrease). The reform includes a limitation that assumes a formula with 
reference to the taxable basis as of 1 January 2015, bearing in mind the adjusted 
inflation with a 25% variation.
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When foreign and domestic companies participate in a merger or spin-off, the 
same consequences apply as are set out in the preceding paragraph, to the 
extent that the absorbing company (in mergers) or resulting company (in  
spin-offs) is a domestic entity.

Reorganization mergers and spin-offs
The reorganization merger and spin-off rules apply to domestic companies that 
are deemed to be related parties under the definitions contained in the transfer 
pricing rules. The merger or spin-off is tax-free for income tax and VAT 
purposes. The requirements that apply to acquisition mergers or spin-offs also 
apply to reorganization mergers and spin-offs, except that certain thresholds 
increase. For example, (i) ownership of interest in shares is increased to 85%, 
and (ii) shareholders must receive a participation equivalent of no less than 
99% of the resulting capital as measured by the application of the valuation 
methods and share exchange method used. Other restrictions apply.

Mergers and spin-offs of foreign entities owning 
Colombian property
Foreign mergers or spin-offs of companies holding Colombian interests are 
taxed in Colombia when through these mechanisms direct ownership of 
Colombian companies or assets is transferred, provided the value of the assets 
exceeds 20% of the total assets of the group to which the participating 
companies in the merger or spin-off belong, according to the consolidated 
balance sheet of the ultimate parent company.

Foreign exchange regime
As a general rule, all business entities that undertake business operations in 
Colombia are subject to Colombia’s exchange control regime. Colombian 
incorporated legal entities qualify as “residents” for exchange control purposes 
and are subject to the “general foreign exchange control regime.” Colombian 
registered branches of foreign legal entities also qualify as residents and are 
subject to this same regime; however, if the purpose of the business of a branch 
of a foreign entity is to enter into hydrocarbon exploration and exploitation 
activities, or to provide exclusive services to the hydrocarbon sector in 
accordance with Decree 2058 of 1991 (as a “qualified branch in which case 
they will require an exclusivity certificate issued by the Ministry of Mining and 
Energy”), the branch will belong to the special foreign exchange control regime.

The most notable differences between the two regimes are related to the way 
that the entities may handle their foreign currency resources and deal with 
“exchange operations” as set out next.

General regime Special regime

Scope

Applies to all Colombian residents 
(persons, public entities and 
incorporated legal vehicles, including 
companies undertaking exploration 
and exploitation of oil and gas and 
non-qualifying branches of foreign 
legal entities).

Applies to branches of foreign 
companies operating in the 
exploration and exploitation of oil, 
gas, coal, ferronickel or uranium, as 
well as to branches with the 
exclusive provision of services to the 
hydrocarbon sector (qualifying 
branches). To apply for the special 
regime, branches devoted to 
providing exclusive services will 
require a certification issued by the 
Ministry of Mining and Energy that 
has to be renewed every year.
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General regime Special regime

Regime election

Applies by default to the residents 
referenced above.

Branches of foreign companies that 
comply with the abovementioned 
requirements and that do not wish 
to follow the special provisions 
stipulated in the special foreign 
exchange control regime must 
report their decision to the Central 
Bank, and they will resign to the 
special regime for a minimum period 
of 10 years as from the date of 
submitting the respective 
communication. By resigning, all 
foreign exchange operations carried 
out shall be subject to the common 
regulations provided for in the 
general foreign exchange control 
regime (Section 50 of Resolution 8 
of 2000), as explained below.

General regime Special regime

Characteristics

It is mandatory to repatriate and 
channel through the exchange 
market all foreign currency received 
from sales abroad (i.e., it is 
mandatory to bring it into Colombia 
and convert it into local currency 
through an intermediary of the 
foreign exchange market).

However, Colombian regulations also 
allow for residents to wire the money 
under the general regime through a 
foreign currency-based bank 
account registered at the Central 
Bank as a compensation account.

It is not mandatory to repatriate 
foreign currency received from sales 
(i.e., to bring it into Colombia and 
convert it into local currency). 
Branches are only required to 
repatriate into the Colombian 
foreign exchange market the foreign 
currency needed to cover expenses 
in Colombian currency.
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General regime Special regime

Characteristics

Acquisition of foreign currency from 
the Colombian regulated foreign 
currency market is permitted. An 
entity covered by this regime should 
undertaken all its exchange control 
mandatory operations through 
Colombian-qualified foreign exchange 
intermediaries or their compensation 
accounts.

In general, branches belonging to the 
special exchange regime do not have 
access to the regulated foreign 
exchange market. As a result, these 
branches are not allowed to purchase 
foreign currency from the Colombian 
foreign currency market. Therefore, 
the execution of determined 
exchange operations is limited, and 
most business must be attended 
directly by the main office. 

By way of exception, qualifying 
branches may remit abroad through 
the exchange market (with the 
certification of the entity’s statutory 
auditor external auditor) any 
proceeds received in Colombian 
pesos derived from internal sales of 
oil, natural gas or services related to 
the hydrocarbon sector, as well as 
the foreign capital amount to be 
reimbursed to the main office in the 
event of the liquidation of the branch 
in Colombia.

Residents that belong to the general 
foreign exchange regime are obliged 
to carry out the payment of internal 
operations between them in 
Colombian legal currency (COP).

Exceptionally, they are allowed to 
carry out these payments in foreign 
currency through duly registered 
compensation accounts. Both the 
payer and the receiver should wire 
through these accounts.

Furthermore, there are some 
specific operations that are 
permitted to be undertaken in 
foreign currency between residents 
(duty free payments, international 
transportation tickets and freights, 
personal expenses on international 
credit cards, insurance premium and 
reinsurance).

It is important to consider that 
companies belonging to the 
hydrocarbons sector but that do not 
qualify for the special regime (as 
they are not branches or branches 
that resigned to the regime) may 
make payment in a foreign currency 
between them and special regime 
branches.

All expenses incurred by a branch in 
Colombia should be paid in 
Colombian legal currency (COP), 
except for payments between 
companies in the same business 
sector, which may be performed in 
foreign currency. These are the 
national entities with foreign 
investment (companies and 
branches of foreign companies) that 
carry out activities of exploration 
and exploitation of oil, natural gas, 
coal, ferronickel or uranium, and 
national companies with foreign 
investment that provide exclusive 
services to the hydrocarbon sector 
in accordance with Decree 2058 of 
1991 (as a “qualified branch in 
which case they will require an 
exclusivity certificate issued by the 
Ministry of Mining and Energy”).
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General regime Special regime

Characteristics

Import and export of goods, 
international investments, foreign 
indebtedness, financial derivatives 
and guarantees are operations that 
residents must mandatorily wire 
through the foreign exchange 
market, either through an 
intermediary of that market or 
through compensation accounts.

All other operations may be 
voluntarily channeled through the 
foreign exchange market.

Due to the restriction to acquire 
foreign currency, all imports of 
goods must be paid in full by the 
main office or directly by the branch 
through their free-market account 
opened above.

The import of goods by these types 
of branches must be filed for 
customs purposes as 
nonreimbursable imports.

Payment for services (which is a 
free-market operation not 
mandatory to be channeled through 
the foreign exchange market) must 
be made abroad by the main office 
on behalf of the branch or through a 
free-market account of the branch.

These payments are considered to 
be contributions as supplementary 
investment to the assigned capital 
when made abroad by the main 
office. Payments made by the main 
office must be managed as 
supplementary investments to the 
assigned capital.

Colombian-incorporated legal 
entities may receive investments in 
cash or in kind from foreign 
shareholders (whereas non- 
qualifying branches may receive only 
cash contributions as supplementary 
investment to the assigned capital).

For example, a branch that has 
assigned capital and supplementary 
investment to the assigned capital 
(ISCA).

The receipt by a branch of an 
investment in cash or in kind is 
accounted for either as assigned 
capital or more commonly as ISCA. 
The ISCA is a special equity account 
that, even though it forms an 
integral part of the equity accounts 
of the branch, is a separate account 
from the assigned capital account. 
This allows the flow of investment 
funds into the branch’s equity 
account without entailing a change 
to the assigned capital account, thus 
allowing the branch to increase or 
reduce the ISCA balance without 
requiring the formality of a 
corporate resolution, or prior 
authorization by Colombian 
supervisory entities (e.g., 
Superintendency of Corporations). 
Therefore, the ISCA can be 
managed, in effect, as a “current 
account” of the branch with its main 
office. The branches pertaining to 
the special exchange regime may 
receive contributions in cash or in  
kind as ISCA.
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General regime Special regime

Foreign currency movements

These entities may carry out all 
operations that are typical of the 
foreign exchange market. Some of 
the exchange control operations as 
mentioned above are:

•	 Foreign investments in Colombia 
and related yields

•	 Colombian capital investments 
abroad and related yields

•	 Financial investments in 
securities issued abroad, 
investments in assets located 
abroad and related yields, unless 
the investment is made with 
foreign currency from 
transactions that are not required 
to be wired through the exchange 
market

•	 Endorsements and warranty 
bonds in foreign currency

•	 Financial derivatives transactions
•	 Foreign indebtedness

These entities may:

•	 Receive foreign investments into 
their assigned capital or ISCA

•	 Be allowed to remit abroad only 
the proceeds of the branch’s final 
liquidation and the proceeds 
received in Colombian pesos for 
internal sales of oil, natural gas 
or services

Considering that the main office 
receives the proceeds abroad, and 
carries out directly most of the 
payments on behalf of the branch, it 
may not:

•	 Carry out operations of the 
exchange market

•	 Remit profits
•	 Carry out foreign indebtedness 

operations
•	 Purchase foreign currency for the 

payment of obligations
•	 Pay for imports of goods

General regime Special regime

Registration of foreign investment 

In general terms, registration of a 
foreign investment is an automatic 
process at the time of channeling 
funds through the foreign exchange 
market, via the filing of Foreign 
Exchange Declaration for 
International Investments. 

Some specific investments, such as 
contributions in kind, intangibles and 
tangibles, participation in contracts 
that do not imply participation in the 
capital and the capitalization of sums 
“with right of remittance,” such as 
payable interest or dividends, are 
registered using Form 11.

Substitution of foreign direct 
investments derived from corporate 
restructuring operations should be 
registered using Form 11A.

The cancelation of the registry of the 
foreign investment should be made 
using Form 12.

For the special registries (Forms 11 
and 11A) as well as the cancellation 
(Form 12), the filing of the required 
form has a deadline of six months as 
from the time of the operation.

Registration of a foreign investment 
is automatic at the time of 
channeling the funds through the 
foreign exchange market, via 
presentation of Foreign Exchange 
Declaration for International 
Investments.

Registration of ISCA has to be 
completed and updated by 30 June 
of the year following the investment, 
using Form 13.
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General regime Special regime

Annual foreign investment update

Form 15, “Equity reconciliation — 
companies and branches of the 
general regime,” is used for 
providing a foreign investment 
update.

This annual update is not mandatory 
to entities subject to surveillance, 
control or inspection by the 
Superintendency of Corporations, 
when such entities are obliged to 
submit their annual financial 
statements to this authority. It is not 
mandatory as well for companies or 
branches in process of liquidation 
and for those who do not have any 
changes in their capital distribution 
during the year.

An entity submitting an annual 
update must do so by 30 July if its 
identification number ends in an 
even number, and by 15 August if it 
ends in an odd number.

Form 13 is used for providing a 
foreign investment update.

The deadline for submitting the form 
is six months from the financial 
closing on 31 December every year.

General regime Special regime

Foreign trade operations

Payment of imports must be 
channeled through the Colombian 
foreign exchange market.

The proceeds of exports must be 
brought into the Colombian foreign 
exchange market.

Imports coming from their home 
office or from third parties must not 
be paid in foreign currency; 
therefore, all goods entering the 
country should come in as a 
contribution from their main office. 
Imports therefore qualify as 
nonreimbursable imports, so there is 
no access to foreign currency to pay 
for them.

Exports are carried out by the 
branch but are paid directly to the 
main office abroad or to a free-
market account of the branch 
outside Colombia.
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General regime Special regime

Foreign indebtedness

Entities may enter into passive or 
active foreign debt transactions. 
Also, active indebtedness can be 
undertaken with any nonresident, 
and passive indebtedness with any 
legal entity abroad (persons only for 
some specific purposes).

Payment of foreign indebtedness 
operations (passive or active), 
together with its financial costs, 
must be wired through the 
Colombian foreign exchange market.

These entities may not enter into 
passive or active foreign 
indebtedness operations for any 
concept — i.e., all foreign 
indebtedness (including any 
international leasing) must be 
undertaken by the main office, as 
opposed to the branch.

General regime Special regime

Foreign currency accounts

Entities may have checking or 
savings accounts in foreign currency 
with foreign financial entities, and 
they are not required to report or 
register them with the Central Bank. 
These accounts may only be used for 
handling operations not required to 
be channeled through Colombia’s 
foreign exchange market (Section 55 
of Resolution 8 of 2000).

Entities may have current or savings 
accounts in foreign currency with 
foreign financial entities, and they 
are not required to report or register 
them with the Central Bank (Section 
55 of Resolution 8 of 2000).

Entities may have foreign currency 
compensation accounts registered 
with the Central Bank for handling 
operations that are mandatory to be 
wired through the Colombian foreign 
exchange market (Section 56 of 
Resolution 8 of 2000).

Entities cannot have compensation 
accounts due to the fact that 
accessing the Colombian foreign 
exchange market is proscribed.

J.	 Other tax compliance
The Colombian Tax Code states that taxpayers are required to provide certain 
specified information to the tax authorities. Based on that, the tax authorities 
(at national and municipal levels) request every year from some taxpayers 
detailed information (known colloquially as “MM”) to support the figures 
reported in their income tax returns, using a specific format provided by the tax 
authorities.

Individuals or corporations acting as “operator” in E&P oil and gas contracts are 
obliged to provide MM to the tax authorities, comprising a full set of 
information from their own operations and those of any partners engaged in 
the same E&P contract.

K.	 Anti-abuse rules
An operation or series of operations constitutes tax abuse when it meets the 
following requirements:

•	 Involves the use or implementation of one or more artificial acts or legal 
transactions without apparent economic and/or commercial purpose

•	 In order to obtain a tax benefit, regardless of any additional subjective intent
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Tax authorities are empowered to take the following actions against tax abuse:

1.	 To characterize (determine the “true” nature) the whole operation that 
constitutes abuse and, consequently, to ignore its effects

2.	 Issue administrative acts in which it proposes and settles taxes, interests 
and penalties

L.	 Green tax/carbon national tax
The tax is levied of sale, withdrawal, import for own consumption or 
importation for the sale of fossil fuels (including all oil derivatives and all kinds 
of fossil gas) that are used with energy purposes, provided that they are used 
for combustion.

The rate is determined depending on the emission factor of carbon dioxide 
(CO2) for each given fuel, expressed in unit volume (kilogram of CO2) per unit of 
energy (terajoules) according to the volume or weight of the fuel:

Fossil fuel Unit of measure Rate/unity

Natural gas Cubic meter COP29 (approx. US$0.01)

Oil liquefied gas Gallon COP95 (approx. US$0.03)

Gasoline Gallon COP135 (approx. US$0.16)

Kerosene and jet fuel Gallon COP148 (approx. US$0.05)

Diesel Gallon COP152 (approx. US$0.05)

Fuel oil Gallon COP177 (approx. US$0.06)
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The CIT is calculated on the net taxable income of the holder. The net profit is 
the difference between the value of the opening and closing balances of the 
net assets in the relevant year of assessment, less extra contributions, plus 
any amounts taken by associated companies during the said period. 
Exploration and development costs are taken into account in determining 
the company’s income. 

The profit is calculated after deduction of all charges that meet the following 
conditions: 

•	 Are incurred in the direct interest of the company or are related to the 
normal course of the company’s business

•	 Correspond to actual charges and are supported by sufficient evidence
•	 Are reflected by a decrease in the net assets of the company
•	 Are included in the charges of the fiscal year during which they 

were incurred

However, the PSCs signed over the last few years are tax-paid PSCs. The 
holders are receiving their profit oil share net of taxes (including CIT). The 
Ivorian Government is supposed to settle the holder’s taxes on its behalf out of 
its own share of profit oil. The holder will still receive tax payment certificates.

Characteristics of the PSC
A PSC is concluded between the holder and the Ivorian Government and is 
signed by both the Minister of Petroleum and the Minister of Finance. It is one 
of the most common contracts used by the Government. The PSC is in principle 
published in the Official Journal, but this has never been done in practice.

As in most PSCs, an E&P company finances all exploration and development 
costs and bears all costs and risks of this operation in the event that no oil and 
gas is found.

The production is allocated as follows: one part of the production will be used 
to recover the exploration and development costs incurred by the company 
(“cost oil”); the remaining part (“profit oil”) is shared between the Government 
and the holder. Production sharing is calculated with reference to the 
production volume, and cash can be payable in lieu of oil under certain 
circumstances.

Government share of profit oil
The government share of profit oil is determined in each PSC or the service 
contract and is based on the outcome of the negotiation between the 
Government and the E&P company; there is no sharing ratio required by law. 
It should be equal to a percentage of the production after the deduction of 
cost oil.

As an illustrative example of a PSC, the Government share of profit oil could be 
as follows:

Daily oil production (barrels)
Government share  

of profit oil
Holder share  
of profit oil

From 0 to 100,000 45% 55%

From 100,001 to 200,000 47% 53%

From 200,001 to 300,000 55% 45%

Over 300,000 60% 40%

Cost oil

Recoverable expenditures
Exploration and development costs are recoverable by the holder in the form 
of cost oil.
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Non-recoverable expenditures
The following expenditures are not recoverable:

•	 Expenditures relating to the period before the effective date of the contract
•	 Expenses relating to the operations carried out beyond the point of delivery, 

such as marketing and transportation charges
•	 Bonuses
•	 Financing costs (under certain conditions).

Determination of cost oil
Cost oil is all expenses borne by the holder in the performance of the PSC and 
determined in accordance with relevant accounting processes. Cost oil and 
profit oil are determined for each contract; there is no standard rate, and each 
holder agrees its share of cost oil with the Government. Cost oil recovery is 
usually capped between 70% and 80% of the total production.

Uplift
Before 2018 Finance law, the companies to benefit from this exemption were 
determined by joint order of the Minister in charge of the Budget and the 
Minister in charge of oil and gas.

However, the implementation of this provision could be detrimental to new oil 
companies, as they may not be on the list for the period following their 
establishment.

This is why the condition of the list has been removed.

Since 2018 Finance law (article 7), oil companies and their subcontractors 
benefit directly from the annual exemption by way of certification.

Some PSCs allow the holder to claim an uplift (i.e., additional cost oil) on 
expenditures incurred for deep- and ultra-deep water operations. The uplift rate 
is negotiated for each PSC.

VAT
According to article 2 of 2018 Finance Law, the catering on offshore oil 
platforms is covered by this exemption. Also, the same article adds that repair 
and maintenance services of the company vehicles allocated to the executives 
of the oil companies, the security of their homes as well as the various service 
provided to the consultants to whom the oil companies have recourse, are not 
covered by the VAT exemption.

The holder is exempt from value-added tax (VAT) and tax on financial 
operations in Côte d’Ivoire for the purchase of goods and services related to its 
petroleum activities. The availability of the exemption is subject to compliance 
with VAT exemption procedures established by the Ivorian tax authorities.

The holder is liable for VAT at the rate of 18% on the purchase of certain goods 
and services not connected with petroleum operations.

It is not necessary to register for VAT separately. As soon as a company is 
registered in Côte d’Ivoire (as a branch or company), a taxpayer number is 
allocated to the holder, and it covers all taxes, including VAT.

The VAT exemption procedure has been simplified by the 2016 Finance Law by 
making it an annual process instead of an invoice by invoice process.

Bonuses
Each petroleum or gas agreement specifies the bonus payable to the 
Government. The amount is negotiated with the Government when the 
agreement is signed, and therefore, the amount of any bonus payable generally 
differs in each contract. There are two kinds of bonus:

•	 Signature bonus, payable 30 days after the signing of a gas or 
petroleum agreement

•	 Production bonus, payable 30 days after the last day of the test production
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Bonuses vary according to the total cumulated oil production. Based on an 
example, the bonus might be due as follows:

•	 US$3m when the net cumulated oil production reaches 50m barrels
•	 US$6m when the net cumulated oil production reaches 75m barrels
•	 US$8m when the net cumulated oil production reaches 100m barrels
•	 US$12m when the net cumulated oil production reaches 200m barrels

Annual surface rent
The payment of an annual surface rent or other surface rent can be due 
according to the PSC or service contract. In this case, the payment must be 
made in the first 10 days of the year. In the case of annual surface rent tax, the 
amount due will be paid for the entire year, based on the area of the permit.

Unconventional oil and gas
No special terms apply for unconventional oil or gas.

C.	 Capital allowances
Holders are subject to local generally accepted accounting principles (GAAP) 
known as SYSCOHADA.

In practice, each holder, whether resident or not, must adopt two accounting 
systems: one for general activities and the other for petroleum costs. In the 
second system, the relevant company must have a special account each year 
where the production level, results and balance sheet of the company 
are set out.

Immediate write-off for exploration costs
The exploration expenses incurred by the holder in the territory of 
Côte d’Ivoire — including the cost of geological and geophysical surveys, 
and the cost of exploration wells — will be regarded as expenses fully 
deductible as of the year during which they are incurred. Alternatively, 
these costs may be capitalized under certain conditions and depreciated 
once production starts.

D.	 Incentives

Tax exemptions
Holders of PSCs are exempt from certain taxes, duties and fees as soon as they 
sign the PSC and up to the end of their activities in Côte d’Ivoire or at the end 
of the PSC. The main taxes exempted are: 

•	 Tax on banking operations
•	 VAT
•	 Taxes and duties applicable to petroleum products supplied to permanent 

facilities and drilling facilities.

During this period, equipment intended directly and exclusively for petroleum 
operations is exempt from any duties and taxes on its importation into Côte 
d’Ivoire by the holder or by companies working on its behalf.

Ability to carry forward losses
In a taxpaying PSC, the unverified amount of the loss is deductible from the 
taxable profits until the fifth fiscal year following the period in which the loss 
arose, unless the PSC or service contract authorizes the holder to carry these 
losses forward beyond the five-year period.

Losses relating to asset depreciation can be carried forward indefinitely.

E.	 Withholding taxes

Dividends
Dividends distributed by the holder are exempt from taxation.
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Interest
Loan interest related to petroleum activities paid by the holder to its affiliates is 
not subject to any withholding tax (WHT).

Technical services
Nonresident service providers are subject to taxation on the payment they 
receive from a holder based in Côte d’Ivoire at a common rate of 20%. In the 
presence of a double tax treaty, services having the characteristics of royalties 
are subject to 10% tax. 

However, some PSCs can exempt the holder and its service providers or 
suppliers from this tax.

Branch remittance tax
Branch remittance tax applies in general, but not to PSC holders.

F.	 Thin capitalization limits
There are no thin capitalization tax rules.

G.	 Transactions

Asset disposals
The income that results from asset disposals is included in the corporate 
income of the holder and is subject to CIT and registration fees.

Capital gains
In principle, capital gains are taxed at the corporate income tax rate of 25% 
(capital gains arising from transfer of assets, or from a PSC participating 
interest between affiliated companies, could be exempt from CIT under 
certain conditions).

H.	 Indirect taxes

Import duties
All goods and materials entering Côte d’Ivoire from overseas are subject to 
customs import duties. 

However, personal and domestic goods of nonresident workers of E&P 
companies are exempt from any customs duties. Also, all materials required to 
carry out petroleum or gas operations are exempt.

VAT
See Section B above.

Export duties
Holders that export petroleum products are not subject to export duties.

Stamp duties
Stamp duties are due on transactions made by a holder. These stamp duties are 
the same for all companies. 

Registration tax
Upon company registration, holders become taxable entities and must register 
with the tax authorities in order to obtain a tax identification number.

The registration tax for the creation of a subsidiary is:

•	 Up to US$10m share capital — 0.3%
•	 More than US$10m share capital — 0.1%

I.	 Petroleum services provider tax regime 
Petroleum services providers are eligible to the Simplified Tax Regime if all of 
the following conditions are met: 
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•	 The provider is a foreign entity.
•	 The provider signed a service contract with an E&P company or a direct 

contractor of an E&P company.
•	 The provider uses expensive equipment and machinery, i.e., the drilling rig.
•	 The provider is registered with the Trade Register of Côte d’Ivoire as an 

agency or branch.
•	 The provider files a request with the Head of Tax Office within three months 

after the start of operations in Côte d’Ivoire.

The taxpayer must opt to be taxed under this regime if it wishes to operate 
under the Simplified Tax Regime; this election is definitive and is subject to the 
approval of the Head of Tax Office.

The Simplified Tax Regime (STR) covers corporate income tax, dividend 
withholding tax, tax on insurance premiums and payroll taxes (as described in 
the table below). A single STR rate is applied to turnover realized by the 
providers in Côte d’Ivoire.

Ivorian Tax administration has recently implemented the online portal 
“e-impôts” through which all companies should mandatory filed and paid 
relevant tax returns.

Taxes Taxable basis Rate

Effective rate 
(on gross 
turnover)

Corporate income tax 10% of turnover 25% 2.5%

Withholding tax on dividends 50% of profit 
(i.e., 5% of 
turnover)

15% 0.75%

Payroll taxes

•	 For expatriate employees 8% of turnover 12% 0.96%

•	 For local employees 2% of turnover 2.8% 0.056%

Tax on salaries (due by 
employees)

•	 Salary tax 8% of turnover 1.5% 0.12%

•	 National contribution tax 10% of turnover 5% 0.5%

•	 General income tax 8% of turnover 10% 0.8%

Tax on insurance premium 10% of turnover 0.1% 0.1%

Overall tax rate 5.786%

Providers that have elected to use the STR do not need to keep local books 
under local GAAP.
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Generally, lower tax rates or other tax benefits may be available based on size 
and location of investment. There is no branch remittance tax in Croatia.

Some provisions addressing specifics of petroleum operations are yet to be 
introduced to the general tax regime (for example, depreciation rates for 
exploration and development costs, and the treatment of unsuccessful 
exploration). Until then, companies should apply the general income tax rules.

Signature bonus
A signature bonus is biddable. The minimum bonus is HRK1.4 million. The 
signature bonus is tax-deductible, but not cost-recoverable.

Production bonus
A production bonus is linked to accumulated production and distinguished for 
oil fields and gas fields. Bonuses are payable upon commencement of 
production and also after certain production thresholds are reached. There is 
no distinction for onshore and offshore blocks. Production bonuses are tax-
deductible, but not cost-recoverable.

Oil fields

Cumulative production thresholds 
(barrels of oil equivalent) Production bonus (HRK)

Start of commercial production 1,400,000

50,000 1,400,000

100,000 1,400,000

150,000 1,400,000

200,000 1,400,000

Gas fields

Cumulative production (barrels of oil 
equivalent) Production bonus (HRK)

Start of commercial production 900,000

25,000 900,000

50,000 900,000

75,000 900,000

100,000 900,000

Surface rental fees
Surface rental fees apply at the following annual rates:

•	 HRK400 per square kilometer are specified in the PSC agreement
•	 HRK4,000 per square kilometer of exploitation area for each such area

Surface rentals are tax-deductible, but not cost-recoverable.

Administration fee
An annual administration fee applies. The rate for the first year of the contract 
is HRK600,000, increasing annually by 4% until the expiration of the contract 
and license. The administration fee is tax-deductible, but not cost-recoverable.

Royalties
The royalty rate is 10% of market value of gross production. Royalties are tax-
deductible.

Cost recovery
In line with the draft PSCs for onshore and offshore licensing, the cost recovery 
ceiling for crude oil is set for offshore blocks at 50% of production net of any 
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royalty payment, and for onshore blocks at 70% of production net of royalty 
payments. Costs allowed for recovery can be recovered at a rate of 100%, 
subject to a specified recovery ceiling. Unrecovered costs can be carried 
forward within the duration of the contract.

Profit production
The production remaining after royalty payments and cost recovery is treated 
as profit production, to be further split between the State and the contractor. 

Profit split is based on the so-called “R-factor” as set out in the table below. 
Both the R-factor’s sliding scale and the production split rates are 
predetermined. The R-factor is defined thus:

R = cumulative net revenues ÷ cumulative capital expenditures  

R-factor
Contractor’s share of profit 
production

State’s share of profit 
production

�J���ª���) 90% 10%

�)���4���J���ª���)�&�- 80% 20%

�)�&�-���4���J���ª���* 70% 30%

R > 2 60% 40%

Royalties, the cost recovery ceiling and the profit production split are not 
distinguished for oil and for natural gas.

Customs duties
Both contractors and subcontractors engaged in carrying out operations under 
a PSC with respect to the importation of equipment and materials are not 
exempt from customs duties and are subject to both European Union legislation 
and the laws and regulations of the Republic of Croatia effective at the time.

Unconventional oil and gas
Currently, no special terms exist for unconventional oil or unconventional gas.
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the authorization for hydrocarbons exploration, the intention of the Cyprus 
Government is to enter into a PSC with operators and contractors under which 
the Republic of Cyprus shall be entitled to a certain percentage of the profit 
hydrocarbons resulting from the hydrocarbon operations to be undertaken by 
the operator or contractor in Cyprus at its sole risk, cost and expense. Under 
the MEPSC, the applicable CIT shall be deemed to be included in the Republic’s 
share of profit oil and profit gas, and therefore, the portion of the available 
hydrocarbons that the operator or contractor is entitled to shall be net of CIT.

Corporate income tax
Companies resident in Cyprus are subject to CIT on their worldwide income 
from business activities and certain other selected types of income. A company 
is deemed “resident” in Cyprus if its management and control are exercised 
from Cyprus. Nonresident companies are taxed only on income derived from a 
permanent establishment in Cyprus and on rental income from property 
located in Cyprus and on certain other types of income (please refer to 
Section E, Withholding taxes).

Ring fencing
Cyprus does not apply ring fencing in determining an entity’s corporate tax 
liability in relation to its oil and gas activities. Losses from one project (where, if 
such losses were profits, they would be subject to CIT) can be offset against 
profits of the same company from another project; similarly, profits and losses 
from upstream activities can potentially be offset against downstream activities 
undertaken by the same taxpayer. New oil and gas industry taxation rules in 
this respect may be introduced by regulations envisaged by the Government.

CIT is levied on taxable income
Taxable income is the difference between taxable revenues and tax-deductible 
expenses for the year of assessment. Expenses (including interest expenditure) 
are deductible for CIT purposes if they are incurred wholly and exclusively for 
the production of (taxable) income. 

The determination of taxable income is generally based on accounts prepared 
in accordance with International Financial Reporting Standards (IFRS), subject 
to certain adjustments and provisions.

Tax losses
Losses can be carried forward for five years from the end of the year of 
assessment in which the tax losses are incurred. This means in practice that tax 
losses incurred in tax year 2018 cannot be set off after the tax year 2023, and so 
on. Loss carrybacks are not allowed.

Groups of companies
Group loss relief for a tax loss incurred in an income year is allowed between 
resident group companies that meet certain conditions.

The group loss relief applies to cases in which the surrendering company is 
registered in and is a tax resident of another European Union (EU) Member State 
on the proviso that it has exhausted all possibilities available for using the losses 
in its respective country of tax residency or in the country where its intermediary 
holding company has its legal seat. In such instance, the tax losses should be 
calculated based on the provisions of the Cypriot tax laws.

Capital gains tax
Cypriot CGT is levied at a rate of 20% with respect only to profits realized upon 
a disposal of immovable property situated in Cyprus, as well as on the (direct 
and indirect) sale of shares of companies whose property consists partly or 
wholly of immovable property situated in Cyprus. Gains realized upon the 
disposal of shares in companies that do not own Cypriot-based immovable 
property are not subject to CGT. Moreover, the disposal of a lease registered in 
accordance with the Immovable Property (Tenure, Registration and Valuation) 
Law constitutes a taxable event for Cypriot CGT purposes.
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Although not explicitly provided in the legislation, the term “immovable 
property” should be confined to include only immovable property physically 
situated on the mainland of Cyprus, as well as leases registered in accordance 
with the provisions of the Immovable Property Law, and should include neither 
the sea blocks or sea beds falling within the exclusive economic zone of the 
Republic of Cyprus nor a right to a fixed or variable payment for the working of 
mineral deposits and other natural resources (e.g., rights under the PSC).

Unconventional oil and gas
No special terms apply to unconventional oil or unconventional gas.

C.	 Depreciation and amortization allowances
The general depreciation and amortization allowances rules are as follows:

•	 Plant and machinery: A straight-line allowance of 10% a year is given on 
capital expenditures for plant and machinery (20% for assets acquired in 
2012–18).

•	 Industrial buildings: A straight-line allowance of 4% a year is available  
for industrial buildings (7% for assets acquired in 2012–18).

•	 Commercial buildings: A straight-line allowance of 3% a year is available  
for commercial buildings.

•	 Office equipment: A straight-line allowance of 20% a year is available for 
computers. Other office equipment is depreciated under the straight-line 
method at an annual rate of 10% (20% for assets acquired in 2012–18).

•	 Motor vehicles: In general, a straight-line allowance of 20% a year is available 
for motor vehicles (except for private saloon cars).

•	 Sales of depreciable assets: On disposal of an asset, if sale proceeds are less 
than the remaining depreciable base, a further allowance is granted, up to 
the difference between the two. If sale proceeds exceed the depreciable 
base, the excess (up to the amount of allowances received) is included in 
taxable income. This is done on an asset-by-asset basis.

New oil and gas industry depreciation and amortization allowance rules may  
be introduced by regulations envisaged by the Government.

D.	 Incentives/tax holidays
There are no specific incentives or tax holiday facilities in Cyprus. 

E.	 Withholding taxes
Cyprus does not impose any withholding taxes (WHT) on payments of dividends 
and interest to nonresident shareholders or lenders. 
A 5% or 10% WHT rate applies (subject to double tax treaty relief or the absence 
of WHT, based on the EU Interest and Royalties Directive) to royalty payments 
for the economic utilization of licensing rights and the provision of technical 
assistance services within Cyprus.
A 5% WHT applies (subject to double tax treaty relief) on the gross income 
derived by a nonresident person (having no permanent establishment in Cyprus) 
in relation to services performed in Cyprus for activities connected with the 
exploration or exploitation of the seabed or subsoil or their natural resources, as 
well as in connection with activities relating to the installation and exploitation of 
pipelines and other installations on the soil, seabed or on the sea surface.

F.	 Financing considerations

Thin capitalization and transfer pricing
Currently, there are no thin capitalization rules or debt-to-equity ratios in 
Cyprus. However, EBITDA-based interest expense limitation rules are to be 
introduced in Cyprus as of 1 January 2019 following implementation of the EU 
Anti-Tax Avoidance Directive.
The arm’s-length principle is codified in the CIT law in wording similar to that of 
Article 9 of the Organisation for Economic Co-operation and Development 
(OECD) Model Tax Convention. Consequently, all transactions entered into with 
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related parties should be concluded on an arm’s-length basis in order to avoid 
adjustments of the taxable profit by the Cypriot tax authorities. However, there 
are no specific rules regarding transfer pricing or transfer pricing documentation 
requirements in Cyprus (apart from back-to-back intragroup financing 
transactions).

It is expected that transfer pricing guidelines and transfer pricing 
documentation requirements will be introduced by the end of 2018.

In terms of intragroup loans (not back-to-back), this means that the interest 
rate applicable on such loan(s) should be based on market terms and conditions 
(irrespective of the tax-residency status of the related counterparty of the 
Cypriot tax-resident company). It may be good to have such market interest 
rate supported by a transfer pricing study.

As of 1 July 2017, the minimum margin scheme was withdrawn and intra-
group loans financed out of debt instruments should be documented based on 
a transfer pricing study to be prepared by an independent transfer pricing 
advisor based on the Circular requirements and the OECD TP guidelines.

G.	 Transactions

Asset disposals
The MEPSC provides for assignment of the PSC (subject to conditions) as well 
as a change of control of the contractor. 

If the contractor (Cyprus tax-resident company) is to realize a gain from 
disposal of assets, such gain is not subject to CIT in Cyprus if not realized in the 
course of conducting the business and being capital in nature (i.e., if such 
transactions are not of a repetitive character) and is not subject to CGT in 
Cyprus (unless Cyprus-based immovable property is disposed of).

Farm-in and farmout
No specific provision applies for the tax treatment of farm-in and farmout 
consideration, and its treatment is determined on the basis of the general 
taxation principles and provisions of the PSC.

No specific provisions exist from a VAT perspective on such transactions; 
however, potential cash outflows may arise if such transactions are considered 
as sale of rights on property. Opportunities exist, however, under certain 
conditions, to avoid such costs if such exit transactions can qualify as a 
VAT-free transfer of a business (or part of it) as a going concern.

Joint operations
There are currently no specific rules in Cyprus on the allocation of profits (i.e., 
revenues and costs) applicable to joint undertakings.

No specific provisions exist from a VAT perspective on Joint Operations. 
Arguably, from a VAT perspective, Cypriot VAT concerns and reporting 
obligations can relate only to the Operator under the PSC agreement.

H.	 Indirect taxes

VAT
In Cyprus, the following VAT rates currently apply: the standard rate at 19%, 
the reduced rates of 5% and 9%, and the zero rate (0%). The standard rate of 
VAT applies to all supplies of goods or services, unless a specific provision 
allows a reduced rate, zero rate or exemption.

Specifically for the oil and gas industry, certain exemptions may be enjoyed 
through the application of the zero rate. Zero rate can be applied for example 
with regard to:

•	 Goods acquired to be incorporated on drilling rigs for the purpose of 
construction, repair, maintenance, alteration or fitting-out of such platforms, 
or to link such drilling or production platforms to the mainland, as well as 
goods and services for the fueling and provisioning of such drilling or 
production platforms
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•	 The supply, modification, repair, maintenance, chartering and hiring of self-
propelled drilling rigs, provided that such rigs meet the definition of 
“qualifying vessels” (i.e., used for the navigation of the high seas for the 
purpose of commercial, industrial or fishing activities)

Excise duties
In accordance with the EU Acquis, Cyprus has adopted special excise duty rates 
in the following categories of products known as “harmonized,” irrespective of 
whether they are produced in Cyprus, imported from other EU Member States 
or imported from non-EU countries:

•	 Energy products and electricity, e.g., petroleum oil, gas oil, kerosene, 
natural gas, coal and coke

Transfer tax
There are no specific transfer taxes in Cyprus other than Land Registry Office 
fees when transferring immovable property situated in Cyprus.

Stamp duties
Cyprus levies stamp duty on every instrument (i.e., agreement or contract) if it 
relates to any property situated in Cyprus or if it relates to any matter or thing 
that is performed or carried out in Cyprus (e.g., a sale or purchase of Cyprus-
based assets, such as immovable property and shares in a Cypriot company; 
agreement/contract in relation to oil and gas operations in Cyprus). There are 
instruments (e.g., agreements without consideration) that are subject to 
Cypriot stamp duty at a fixed fee ranging from €0.07 to €35, and instruments 
that are subject to stamp duty based on the value of the instrument at the 
following rates:

For sums €1–€5,000 Nil

For sums €5,001–€170,000 €1.50 per €1,000 or part thereof

For sums above €170,000 €2 per €1,000 or part thereof

The maximum stamp duty payable is capped at €20,000 per instrument/
agreement.

Registration fees 
Registration fees are payable to the Registrar of Companies upon incorporation 
of a Cypriot company (fixed fee of €105 and an additional fee of 0.6% on every 
euro of registered nominal or authorized capital), upon every further increase 
of registered nominal or authorized capital (fee of 0.6% on every euro of 
registered nominal or authorized capital), and upon every further issue of 
shares (fixed fee of €20).

Other significant taxes 
The following table summarizes other significant taxes.

Nature of tax Rate (%)

Special contribution for the Defense Fund of the Republic

On 75% of rents received 3%

On interest received or credited (except for interest earned 
in the ordinary course of business)

30%

On dividends received or deemed to be received from a 
nonresident company (if exemption under the Cyprus 
domestic tax laws does not apply)

17%
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Payroll taxes

Nature of tax Rate (%)

Social insurance contribution, levied on each employee’s 
gross salary, up to €4,533 per month, payable by both 
employer and employee

7.8%

Special Cohesion Fund, levied on gross salary, payable by 
employer

2%

Human Resource Development Authority and Redundancy 
Fund, levied on gross salary, up to €4,533 a month, paid 
by employer

1.7%

Leave Fund, levied on gross salary, up to €4,533 a month, 
paid by employer in lieu of holiday pay (employer may 
obtain exemption from contribution to this fund)

8%

I.	 Other 

Foreign-exchange controls
Cyprus does not impose foreign-exchange controls.

Gas to liquids
There is no special regime for gas-to-liquids conversion.

Mergers and demergers
No taxes arise on mergers and demergers with respect to transfers of 
businesses, assets or shares provided they qualify as company reorganization 
transactions.

Country-by-country reporting requirements
Per the Cypriot country-by-country (CbC) reporting requirements, a CbC report 
must be prepared and submitted to the Tax Department by multinational 
enterprise (MNE) groups if the annual consolidated group revenue exceeds 
€750 million during a fiscal year. The deadline to file the CbC report with the 
Tax Department is 12 months from the end of the relevant accounting period 
(e.g., for MNE group with year-end 31 December 2017, the reporting deadline 
would be by 31 December 2018).

Notification requirement
Each Cypriot constituent entity of an MNE group that has a CbC reporting 
obligation should file an annual notification with the Tax Department by the last 
day of the fiscal year to which the CbC report relates. Noncompliance with the 
CbC reporting legislation may result in penalties of up to €20,000 per entity.

Implementation of EU Anti-Tax Avoidance Directive
Cyprus, along with the other EU Member States, is required to adopt the EU 
Anti-Tax Avoidance Directive (ATAD) by 1 January 2019. ATAD combats 
abusive tax practices in the field of corporate taxation and contains rules aimed 
at addressing some of the practices most commonly used by large companies 
to reduce their tax liability, including:

•	 A controlled foreign company (CFC) rule to deter profit shifting to low-tax 
jurisdictions

•	 An exit tax to prevent tax avoidance
•	 An interest expense limitation
•	 A broadly worded anti-avoidance rule
•	 A rule targeting hybrid mismatches among Member States

The new provisions for the tax system should be in effect beginning 1 January 
2019, with the exception of exit taxation and anti-hybrid articles, which should 
be in effect beginning 1 January 2020, and will bring substantial changes on 
how international groups operate.
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B.	 Fiscal regime

Petroleum contracts
The petroleum contract is the agreement under which the DRC Hydrocarbon 
Ministry gives to a local or a foreign entity, after being selected after a call for 
tender, in association with the National Company, the right of exploration and 
exploitation in the form of a production sharing contract or a service contract.

The tax regime of these contracts is set as follows:

Production sharing contract
Usually, under the terms of a PSC and to the extent that  oil is discovered by 
a company undertaking exploration and development activities in the DRC, 
the exploitation is made in the name of the DRC Government. If oil is not 
discovered, all the costs of exploration are assumed by the company.

The interest of the state is granted to the National Hydrocarbon Company 
(SONAHYDROC), which manages the DRC Government stake.

The tax regime of the PSC is mainly defined in the Hydrocarbon Law and 
Decree but also in the PSC itself.

•	 Royalty rates are set up in the PSC but must not be less than the following:
•	 For tax zone A: 12.5%
•	 For tax zone B: 11%
•	 For tax zone C: 9.5%
•	 For tax zone D: 8%

Royalties are calculated on net oil production (production excluding any water, 
mud, sediment, etc.) exclusive of any warehouse and transportation costs. The 
royalty is payable either in kind or in cash.

•	 Surface rentals are payable annually and calculated on the surface of the 
block on the exploration phase or on the exploitation phase.

•	 Cost oil and costs stop: the order of priority of the recoverable cost is set out 
in the Hydrocarbon Decree and the PSC. There is also a costs stop, which is 
a cost cap on net production and varies from 55% to 65% depending on the 
tax zone. Any excess oil (i.e., recoverable costs for a given period that 
exceed the cost stop) is equally shared by the company and the state.

•	 Profit oil: the Hydrocarbon Law prescribes for a minimum rate as follows 
while the Hydrocarbon Decree and PSC set out the detailed mechanism:
•	 For tax zone A: 45%
•	 For tax zone B: 40%
•	 For tax zone C: 40%
•	 For tax zone D: 35%

There is also in certain cases a super profit oil that entirely goes to the state 
when the oil price reaches the high-end price as defined by the Hydrocarbon 
Decree and PSC.

Bonuses
Bonuses are usually paid to the DRC Government for grant or renewal of an 
exploration or exploitation permit (in which case it is known as a “signature 
bonus”), or upon start of production. 

Unconventional oil and gas
No special tax terms apply to unconventional oil or unconventional gas.

C.	 Capital allowances
Not applicable because there is no corporate income tax due in a PSC.

D.	 Incentives
There are various tax incentives provided in the Hydrocarbon Law. The General 
Tax Direction and the General Customs and Excise Direction should provide to 
contractors or service providers, subsidiaries, consultants or subcontractors 
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the certificates of non-taxation covering all these taxations incentives. These  
incentives are listed below.

Exemption from all taxes below:
Income taxes, taxes relating to companies, customs duties and withholding taxes

E. 	Withholding taxes

Branch remittance tax
There is no concept of branch remittance tax for overseas tax-resident 
companies performing activities in the oil and gas sector in the DRC.

F.	 Indirect taxes

VAT
The VAT law provides that the import of materials, equipment, and chemical 
goods and services related to petroleum activities is exempt from VAT 
during exploration, development and construction, as well as during the 
exploitation phase.

Import duties
In general, common law is applied.

Goods specifically intended for hydrocarbon operations are imported totally 
exempt.

The temporary importation of goods specifically intended for petroleum 
operations is subject to the standard temporary admission with a surety 
exemption.

Export duties
Export duties depend on the nature of the equipment. Exportation of 
hydrocarbon products in the DRC is free of customs duties and taxes.

Stamp duties
Stamp duties are not applicable.

Registration fees
Registration fees are not applicable.

However, registration fees at the rate of 1% of the amount of the capital are due 
for the incorporation of a public limited liability company or for an increase of 
its capital. Also, a 3% of registration fees is also due on transfer of shares of a 
company.

Exchange rules
Specific exchange rules should be provided by the Central Bank of Congo (DRC).
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The Danish hydrocarbon tax rules, however, contain a broader definition of 
when a Danish tax limited liability is created for a foreign company or person, 
compared with the ordinary PE test. Foreign persons and companies that 
engage in hydrocarbon feasibility studies, exploration activities, production of 
hydrocarbons and related business, including the construction of pipelines, 
supply services and transportation of hydrocarbons by ship or pipeline, are 
subject to taxation in Denmark on the income from the time the activity 
commences in Denmark. If Denmark has entered into a double tax treaty with 
the country where the foreign company is a tax resident, the treaty may modify 
the Danish tax liability.

With effect from income year 2015, the Hydrocarbon Tax Act establishes a tax 
liability for state institutions and entities, including the simultaneously created 
Nordsøenheden (an independent state company whose task is to administer 
Nordsøfonden, the state oil and gas company), even though they are tax-
exempt under the Danish Corporation Tax Act. The amendment widens the tax 
liability to cover not merely extraction but also related activity.

The Danish hydrocarbon tax system that applies to hydrocarbon E&P 
companies and state institutions is a two-string system combining CIT at a rate 
of 25% (Chapter 2 income) and a special hydrocarbon tax at a rate of 52% 
(Chapter 3A income). Effective as of 1 January 2014, all licenses are taxed 
according to Chapter 3A. Certain transition rules apply to licensees that, prior 
to 2014, were taxed according to Chapter 3 under a former hydrocarbon tax 
regime. The overall combined tax rate for Chapters 2 and 3A is 64% as Chapter 
2 taxes paid are deductible against the Chapter 3A income. The income 
covered by Chapters 2 and 3A includes first-time sales of hydrocarbons, gains 
and losses from disposal of licenses, exploration rights, gains and losses from 
the disposal of assets used in E&P activities and financial income directly 
related to the hydrocarbon activities.

Income related to conducting hydrocarbon feasibility studies, providing services 
to E&P companies, constructing pipelines, providing supply services and 
transporting hydrocarbons by ship or pipeline is not covered by Chapter 2 or 
Chapter 3A, but is subject to ordinary CIT at 22%. This also applies for state 
institutions and entities that normally are tax-exempt under the Danish 
Corporation Act.

The income taxed under Chapters 2 and 3A is calculated according to the 
ordinary tax rules that apply to Danish companies and branches, with the 
adjustments provided in the Danish Hydrocarbon Tax Act. In general, as a result 
of the hydrocarbon tax uplift (see the subsection on capital uplift in Section C 
below), hydrocarbon tax is levied exclusively on profitable oil field production. 
Chapter 2 taxes paid are allowed as a deduction against the tax basis for 
hydrocarbon tax (Chapter 3A).

Separate tax returns must be filed each year for each income stream (i.e., for 
Chapter 2 and Chapter 3A income), and all companies involved in oil and gas 
exploration in Denmark are required to file a Danish tax return from the year 
when they commence their exploration activities. The filing deadline is 1 May of 
the following year. The financial period must follow the calendar year.

Besides its hydrocarbon income, the company may have ordinary corporate 
income (income not covered by the hydrocarbon tax rules). Such income is 
taxed at the ordinary CIT rate. The filing deadline for this tax return is 30 June 
of the following year.

Ring fencing and losses
As a general principle, expenses and tax losses on transactions not related to 
Danish oil and gas E&P may not be offset against oil- and gas-related taxable 
income, either for company tax purposes (Chapter 2) or for hydrocarbon tax 
purposes (Chapter 3A). For example, financing expenses are deductible against 
the oil- and gas-related income only to the extent that the loan proceeds have 
been used in an oil and gas business. Chapter 2 tax losses may, however, be 
offset against ordinary corporate income (income not covered by the 
hydrocarbon tax act), but this does not apply the other way around.
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As of 1 January 2014, no field ring fence exists. This means that tax losses 
from one field may be offset against a profitable field. All fields are jointly 
taxed, and the taxable income is constructed on an aggregated basis. This 
applies under both Chapter 2 and Chapter 3A.

Dismantlement costs
Expenses related to closing down a field are tax-deductible under Chapters 2 
and 3A. Companies and persons taxed according to Chapter 3A may receive a 
tax refund equal to the tax value of the tax losses remaining at the time of 
closing a Danish hydrocarbon business. The refund is limited to the 
hydrocarbon taxes paid (52% tax).

The expenses are deductible when they have been incurred. Provisions for 
dismantlement costs are not deductible.

Mandatory joint taxation
Danish companies, branches of foreign companies and real property in 
Denmark that belong to the same corporate group are subject to mandatory 
joint taxation. The mandatory joint taxation also applies if a group has two 
entities in Denmark involved with hydrocarbon activities.

Functional currency
Provided that certain requirements are met, taxpayers may calculate their 
taxable income by reference to a functional currency (i.e., a currency other 
than the Danish krone). The election must be made before the beginning of the 
income year.

Transfer pricing
Transactions between affiliated entities must be determined on an arm’s-length 
basis. In addition, Danish companies and Danish PEs must report summary 
information about transactions with affiliated companies when filing their tax 
returns.

Danish tax law requires entities to prepare and maintain written transfer pricing 
documentation for transactions that are not considered insignificant. The 
documentation does not routinely need to be filed with the tax authorities, but 
on request it must be filed within 60 days. For income years beginning on or 
after 2 April 2006, enterprises can be fined if they have not prepared any 
transfer pricing documentation or if the documentation prepared is considered 
to be insufficient as a result of gross negligence or deliberate omission.

The fine for failure to prepare satisfactory transfer pricing documentation is a 
maximum amount of DKK250,000 per year per entity for up to five years, plus 
10% of the income rise carried through by the tax authorities. The basic 
amount may be reduced to DKK125,000 if adequate transfer pricing 
documentation is subsequently filed.

Fines may be imposed for every single income year for which satisfactory 
transfer pricing documentation is not filed. In addition, companies may be fined 
if they disclose incorrect or misleading information to be used in the tax 
authorities’ assessment of whether the company is subject to the 
documentation duty.

The documentation requirements for small and medium-sized enterprises apply 
exclusively to transactions with affiliated entities in non-treaty countries that 
are not members of the European Union (EU) or the European Economic Area 
(EEA). To qualify as a small or medium-sized enterprise, companies must satisfy 
the following conditions:

•	 They must have fewer than 250 employees.
•	 They must have an annual balance sheet total of less than DKK125 million 

or annual revenues of less than DKK250 million.

The amounts above are calculated on a consolidated basis (i.e., all group 
companies must be taken into account).
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Unconventional oil and gas
No special terms apply to unconventional oil or unconventional gas.

C.	 Capital allowances

Capital uplift
To enable companies engaged in oil and gas E&P activities to earn an attractive 
rate of return after taxes, the hydrocarbon tax relief (uplift) was introduced to 
ensure that the 52% Chapter 3A hydrocarbon tax is levied exclusively when 
production from a field is extraordinarily profitable. No uplift is available under 
Chapter 2. The Chapter 3A hydrocarbon tax relief is an uplift of 30% on 
qualifying expenditures, which includes capitalized exploration costs and 
investments made in drilling rigs, ships, pipelines and other production plant 
and equipment. The relief is available for the tax basis for hydrocarbon tax only. 
The uplift is allowed as a 5% deduction per year over a six-year period and is 
granted in addition to the normal tax depreciation of plant and machinery and 
amortization of capitalized exploration costs over a five-year period. The uplift 
is not available for lease payments, interest, and production and administration 
expenses.

Certain transition rules are applicable to licensees that, prior to 2014, were 
taxed according to Chapter 3 of the previous hydrocarbon tax regime. An uplift 
of 25% per year over a 10-year period was granted under the old hydrocarbon 
tax regime; however, according to the transition rules, the uplift is reduced to 
10% per year over the remaining 10-year depreciation period.

A tax incentive was passed in the Danish Parliament on 28 November 2017 
introducing a tax incentive scheme that can be elected by oil and gas 
companies involved with the exploration and exploitation of hydrocarbons on 
the Danish continental shelf.

The incentive scheme introduces the following main features:

•	 Introduction of an investment window covering the period 2017–2025, 
where oil producers can elect an investment scheme according to which the 
rates for tax depreciations of platforms, operating equipment, etc., is 
increased from 15% declining balance to 20% declining balance. Also, the 
special hydrocarbon allowance on certain investments increased from 5% 
per year for a total of six years to 6.5% per year for a total of six years. 
Furthermore, the time from when the tax depreciation and hydrocarbon 
allowance on such investments can be taken will be moved to the time of 
payment to the supplier instead of to the date where the assets are 
delivered, final and ready for use.

•	 A supplementary tax is introduced in case the oil/gas price exceeds certain 
price levels; the purpose of the supplementary tax is to ensure that the 
incentive is paid back by the oil producers in case of increases in the prices 
of hydrocarbons. The basis of the supplementary tax is the corporate 
taxable income before financial income and financial expenses. The 
supplementary tax amounts to 5% in case the yearly average oil price 
exceeds US$75 per barrel and 10% in case the yearly average oil price 
exceeds US$85 per barrel. The supplementary tax is tax-deductible in the 
hydrocarbon income statement.

•	 The incentive scheme is voluntary and can be elected during the period 
2017–2025; however, once the incentive scheme has been elected the 
scheme becomes mandatory.

•	 When the investment window closes in 2025, the incentive scheme stops.

Depreciation
An acquired oil license right may be amortized at an equal rate per year over 
the term of the license.

The main rule is that fixed assets (machinery, production equipment, etc.) 
may be depreciated according to the reducing-balance method by up to 25% a 
year. However, a number of large assets with a long economic life are 
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depreciated on a separate balance by up to 15% annually, according to the 
reducing-balance method. This group of assets includes, for example, fixed 
plants such as drilling rigs.

Exploration costs
All costs related to oil and gas exploration in Denmark are allowed as a 
deduction for the purposes of Chapters 2 and 3A when they are incurred.

As an alternative to expensing the costs when they are incurred, exploration 
costs may be capitalized and then deferred for amortization over five years 
when the oil production is commenced or for write-off if the exploration is 
stopped altogether. No time limits apply to capitalized exploration costs.

A company may choose to expense costs when they are incurred for the 
purposes of Chapter 2 while, at the same time, capitalizing them for the 
purposes of hydrocarbon tax (Chapter 3A). Capitalization of exploration costs is 
particularly advantageous in relation to the 52% hydrocarbon tax and, unlike 
non-capitalized costs, capitalized exploration costs qualify for an uplift of 30% 
by way of hydrocarbon tax relief (see above).

No capitalization of exploration expenses can be made by a company from the 
time the company has classified one field as “commercial.” To the extent the 
company has some costs that do not relate to the oil and gas business in 
Denmark, these costs are deductible only against ordinary business income.

D.	 Incentives

Tax losses
Chapters 2 and 3A tax losses may be carried forward indefinitely, except that 
hydrocarbon tax losses realized before the 2002 income year may be carried 
forward for only 15 years.

According to the transition rules applicable to licensees that, prior to 2014, 
were taxed according to the old Chapter 3, only 71% of any field tax losses 
accumulated but not utilized before the transition to the new tax regime can 
in general be utilized against future income generated under the new tax 
regime effective from 1 January 2014. The accumulated tax losses can be 
utilized by 2.5% in the income years 2014–15 and by 6% in the income years 
2016–26. The remaining 29% cannot be deducted and is therefore forfeited.

If a change of control of an entity occurs, certain tax loss carryforward 
restrictions may apply for ordinary tax losses. It is likely that the change of 
ownership rules do not apply to Chapters 2 and 3A tax losses, but this issue has 
not yet been specifically dealt with in law or in practice.

E.	 Withholding taxes

Classification of shares
“Subsidiary shares” can generally be defined as shares in a company in which 
the shareholder directly owns at least 10% of the share capital (although other 
conditions also apply).

“Group shares” are shares in a company that are subject to mandatory joint 
taxation under Danish rules with the shareholder, or are eligible to be subject to 
international joint taxation under Danish rules with the shareholder.4

“Portfolio shares” are shares that are not subsidiary shares or group shares.

Dividends paid
In general, dividends paid are subject to withholding taxes (WHTs) at a rate of 
27%, except for portfolio shares for which the rate is 15.4%. However, no WHT is 
imposed on dividends paid to companies if the Danish shares qualify as 
subsidiary shares, provided that the WHT has to be reduced or eliminated as a 
result of the EU Parent-Subsidiary Directive or a double tax treaty, and provided 
that the rights under the EU Parent-Subsidiary Directive or a double tax treaty 

4	 See Section C on “Group of companies” in the EY Worldwide Corporate Tax Guide.
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are not revoked under Danish general anti-avoidance rules. For a company 
owning Danish shares that are not subsidiary shares but group shares, it is a 
requirement that the WHT should be reduced or eliminated as a result of the EU 
Parent-Subsidiary Directive or a double tax treaty if the shares were subsidiary 
shares. Furthermore, in both cases, under the Danish tax authority’s current 
practice, the recipient of the dividends must be the beneficial owner of them 
and thus must be entitled to benefits under the EU Parent-Subsidiary Directive 
or a double tax treaty.

A Danish company declaring a dividend to a foreign company must withhold 
dividend tax at a rate of 27% on the declared dividend, if the recipient is subject 
to Danish tax on the dividend.

The rate of 27% on such dividend distributions has been deemed to infringe the 
freedom of establishment under EU law, as the WHT levied on dividend 
distributions to Danish companies/PEs is 22% (follows the general CIT rate). In 
order to remedy this conflict with EU law, the final dividend WHT rate is lowered 
to 22%. However, 27% still have to be withheld by the Danish company 
distributing the dividends and the foreign recipient must subsequently apply for 
a refund of the differential (5%-point for 2017).

Special anti-avoidance rules may in specific situations trigger withholding tax, 
e.g., certain intragroup transfers.

Dividends received
Dividends from group shares or subsidiary shares are tax-exempt if the 
dividend has to be reduced or eliminated according to the EU Parent-Subsidiary 
Directive or a double tax treaty. Dividends for which the dividend-paying 
company has made a tax deduction in its taxable income are not tax-exempt for 
the Danish dividend-receiving company unless taxation in the source country is 
reduced or eliminated according to the EU Parent–Subsidiary Directive.

Dividends received by a Danish PE may also be tax-exempt if the PE is owned by 
a foreign company that is tax resident within the EU, EEA or in a country that 
has concluded a double tax treaty with Denmark.

Dividends received on a company’s own shares are tax-exempt.

WHT on dividends from a Danish subsidiary to a foreign company will apply in 
the case of redistribution of dividends if the Danish company itself has received 
dividends from a more-than-10%-owned company in another foreign country 
and if the Danish company cannot be regarded as the beneficial owner of the 
dividends received. Correspondingly, it will apply if the Danish company has 
received dividends from abroad through one or more other Danish companies. 
Such dividends will generally be subject to WHT at a rate of 27%, unless the 
rate is reduced under a double tax treaty with Denmark, or the recipient is 
covered by the EU Parent-Subsidiary Directive. As mentioned above, the rate of 
27% has been lowered to 22% with effect from 1 July 2016. 

Dividends from non-listed portfolio shares must be included in the taxable 
income of the dividend-receiving company with 70% of the dividends received. 
This amount is taxed at a rate of 22%. The effective rate of taxation on received 
dividends is consequently 15.4%. A tax credit may be available for the dividend-
receiving company for foreign WHT paid by the dividend-distributing company.

Capital gains derived from the disposal of non-listed portfolio shares should not 
trigger any taxation, provided the shares disposed of relate to a Danish limited 
liability company (or similar foreign company), the shares are not publicly listed, 
a maximum of 85% of the book value of the portfolio company is placed in 
publicly listed shares and the company disposing of the shares does not buy 
new portfolio shares in the same company within six months after the disposal.

Interest
In general, interest paid to foreign group companies is subject to WHT at a rate 
of 22%.
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The WHT is eliminated if any of the following requirements are satisfied:

•	 The interest is either exempted from taxation or is taxed at a reduced rate 
under the provisions of a double tax treaty. For example, if WHT on interest 
is reduced to 10% under a double tax treaty, the WHT is eliminated 
completely. Further, the double tax treaty must not be disapplied under 
general anti-avoidance provisions.

•	 The interest is exempted from taxation in accordance with the EU Interest 
and Royalties Directive (2003/49/EC). Further, the directive must not be 
disapplied under general anti-avoidance provisions. Under the directive, 
interest is not subject to tax if both of the following conditions are satisfied:
•	 The debtor company and the creditor company fall within the definition 

of a company under Article 3 in the EU Interest and Royalties Directive.
•	 The companies have been associated as stated in the directive for a 

period of at least 12 months.
•	 The interest accrues to a foreign company’s PE in Denmark.
•	 The interest accrues to a foreign company in which the Danish company, 

indirectly or directly, is able to exercise control (for example, by holding 
more than 50% of the voting rights).

•	 The interest is paid to a recipient that is controlled by a foreign parent 
company resident in a country that has entered into a double tax treaty with 
Denmark and has controlled foreign corporation (CFC) rules and, if under 
these foreign CFC rules, the recipient may be subject to CFC taxation.

•	 The recipient company can prove that the foreign taxation of the interest 
income amounts to at least three-quarters of the Danish CIT and that it will 
not in turn pay the interest to another foreign company that is subject to 
CIT, amounting to less than three-quarters of the Danish CIT.

In cases covered by the two first bullet points above, the recipient of the 
interest must be the beneficial owner of the interest and thus must be entitled 
to benefits under the EU Interest and Royalties Directive or a double tax treaty.

The abovementioned measures and exceptions also apply to noninterest-
bearing loans that must be repaid with a premium by the Danish debtor 
company.

Royalties
Royalty payments are subject to a 22% WHT.

The WHT rate may be reduced under a double tax treaty or taxed in accordance 
with the EU Interest and Royalties Directive. Royalty payments are subject to 
WHT if the payments are remunerated for the use of, or the right to use, any 
patent, trademark, brand, brand name, design, model, pattern, drawing, secret 
formula or manufacturing or production method, or for information on 
industrial, commercial or scientific experiences (know-how). The rules apply 
both to lump-sum payments and to ongoing payments. Under Danish tax law, 
the qualification of royalty income is based on the substance of the agreement 
between the parties rather than on how the payments are “named” (form).

As a general rule, payments to technical service providers and nonresident 
contractors are not subject to WHT, unless the payment falls within the 
definition of royalty as defined above. These services may, however, be subject 
to taxation under Chapter 2 (corporate taxation of hydrocarbon income).

Branch remittance tax
Branch remittance tax is not applicable in Denmark.

Income tax withholding and reporting obligations
A foreign company that is engaged in oil and gas exploration or production 
activities in Denmark is required to withhold a 30% flat-rate income tax from 
salaries paid to nonresident employees working in Denmark. If Denmark has 
entered into a double tax treaty with the country where the foreign employee 
is a tax resident, the treaty may modify the Danish tax liability.
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From a double taxation treaty viewpoint, triangular situations may occur in 
which the employees are resident in a different country than the foreign 
company (the employer), i.e., the tax assessment should be performed based 
on the treaty between Denmark and the employee’s country of residence.

The withholding and the payment of withheld taxes are required on a monthly 
basis, and reports must be filed with the Danish tax administration on an 
annual basis.

F.	 Financing considerations

Interest expenses
Interest expenses and capital losses (e.g., due to foreign exchange) on debts 
incurred for financing oil and gas E&P in Denmark are allowed as a deduction 
against both tax bases (Chapters 2 and 3A). The interest or loss must be related 
to the Danish oil and gas activity.
However, a branch of a foreign company cannot deduct interest on loans from 
its principal (i.e., its head office); there must be an “outside” lender (which can 
be a sister company).
Capital losses are generally deductible according to the realization principle, but 
it is possible to opt for the mark-to-market principle on currency fluctuations.

Debt to equity and other interest limitation rules
Under the thin capitalization rules, interest paid and capital losses realized by a 
Danish company, or by a branch of a foreign group company, are partly 
deductible to the extent that the Danish company’s debt-to-equity ratio exceeds 
4:1 at the end of the debtor’s income year and the amount of controlled debt 
exceeds DKK10 million.
Denied deductibility applies exclusively to interest expenses related to the part 
of the controlled debt that needs to be converted to equity in order to satisfy 
the debt-to-equity rate of 4:1 (a minimum of 20% equity). The thin capitalization 
rules also apply to third-party debt if the third party has received guarantees or 
similar assistance from a foreign group company.
The Danish thin capitalization rules have been supplemented by an “interest 
ceiling” rule and an “earnings before income tax” (EBIT) rule. These rules cover 
both controlled and non-controlled debt. Only companies with net financial 
expenses exceeding DKK21.3 million are affected by these supplementary 
rules. For jointly taxed companies, the DKK21.3 million threshold applies to all 
group companies together.
As a result of the interest ceiling, deduction for net financial expenses is 
restricted to 3.2% (2017 level) of the taxable value of certain qualified assets. 
Any net financial expenses that exceed this amount are lost, except for capital 
and exchange losses, which may be carried forward for three years.
Under the EBIT rule, a company may reduce its taxable income (due to financial 
expenses) by only 80% of the EBIT. Net financial expenses in excess of this 
amount are nondeductible, but, in contrast with the net financial expenses 
restricted under the interest ceiling rule, these amounts can be carried forward 
to be used in future years (if they are not restricted once again by the EBIT rule 
in that year). The EBIT calculation must be made after a possible restriction due 
to the interest ceiling.
If a company establishes that it could obtain third-party financing on similar 
terms, it might be permitted to deduct the interest that would normally be 
disallowed under the ordinary thin capitalization rules described above. But no 
arm’s-length principle can be applied to help the company avoid the interest 
ceiling or the EBIT rule.

G.	 Transactions

Asset disposals
The disposal of assets is a taxable event; gains and losses are generally taxable 
or deductible. As a rule, sales proceeds from fixed assets are deducted from the 
depreciation pool.
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As an alternative, it is also possible to take the loss deduction directly in the 
taxable income computation. However, this requires that the written-down tax 
value of the asset be deducted from the depreciation pool and that no 
depreciation on the asset be available in the year of sale. Further, the 
depreciation pool must not become a negative amount as a result of deducting 
the written-down tax value of the asset from the pool.

Farm-in and farmout
It is common in the Danish hydrocarbon production industry for entities to 
enter into farm-in arrangements. However, the tax consequences of farm-in and 
farmout arrangements must be considered on a case-by-case basis, depending 
on how the agreement is structured.

The farmee (the party entering into a farm-in arrangement) is subject to 
taxation according to the hydrocarbon taxation rules. A farmee is deemed to 
hold a depreciating asset, the interest in the hydrocarbon license, from the time 
the interest is acquired (which can be up front or deferred, depending on the 
terms of the particular arrangement). The farmee can deduct the cost of the 
depreciating asset. The “cost” is the amount that the farmee is considered to 
have paid for the interest, and it can include the value of noncash benefits. 
Future commitments incurred by the farmee in respect of interest are generally 
deductible for the farmee (either outright or over the asset’s effective life) if the 
farmee holds an interest in the permit.

The farmer (i.e., the person farming out) is deemed to have disposed of an 
interest in the license, production equipment, etc. The tax treatment of the 
farmer is described in the subsection above on asset disposals.

Selling shares in a company
Taxation of a company’s dividends received, and realized capital gains on the 
sale of shares, will depend solely on whether the shares qualify as subsidiary 
shares, group shares, own shares or portfolio shares.

H.	 Indirect taxes

VAT
Since Denmark is part of the EU, the EU common system of value-added tax 
(VAT) has been implemented. VAT is a general value-added tax on 
consumption, which is based on transactions. VAT applies to all supplies of 
goods and services at every stage of the supply chain, up to and including the 
retail stage. A deduction is granted for VAT on purchases for use in a business 
subject to VAT, making the VAT neutral to the business and industrial structure. 
The place of taxation depends on the place of supply. However, specific rules 
exist concerning the place of supply where a distinction between the supply of 
goods and of services must be made. Gas, water, electricity and heat are 
considered as goods in this context.
The VAT system was introduced in Denmark in July 1967. Danish VAT is now 
applied at a standard rate of 25%; however, some transactions are zero-rated, 
and other transactions and entities are exempt from VAT.
Danish VAT applies exclusively within Danish territory, which is made up of 
landmasses, internal territorial waters, up to 12 nautical miles into the outer 
territorial waters from the shore or base line and the airspace above. The 
territory does not include the Faroe Islands or Greenland.
VAT applies to the following: the supply of goods or services made in Denmark by 
a taxable person; the acquisition of goods from another EU Member State (intra-
community acquisition) by a taxable person; reverse-charge services received by 
a taxable person; and the importation of goods from outside the EU, regardless 
of the status of the importer. A “taxable person” is anyone who independently 
carries out an economic activity. Furthermore, a prerequisite for applying VAT is 
that the supply of goods or services be made for a consideration.
From 1 July 2014 whereby the supply between Danish companies (business-to-
business sales) of, for example, mobile phones, tablets and laptops is no longer 
subject to sales VAT. Instead, a national reverse-charge mechanism applies, 
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and the business company must calculate and apply the sales VAT, and 
subsequently deduct this VAT according to the VAT-deduction right on 
purchases. This does not include purchases from retailers.
Examples of common transactions and arrangements are given in the following 
(non-exhaustive) list:

Subject to VAT Zero-rated Exemption

Selling goods and 
services

Exports Letting of real estate

Leasing goods Intra-community trade Financial transactions

Importing goods — Conveyance of passengers

If goods are exported or sold to a VAT-registered entity in another EU Member 
State, (intra-community supply), the supplies may qualify as free of VAT if they 
are supported by evidence that the goods have left Denmark.
Non-established businesses must also register for VAT in Denmark if any of the 
following apply:
•	 Goods are located in Denmark at the time of supply
•	 The business acquires goods into Denmark from other EU countries
•	 The business acquires mobile phones, laptops, etc., from Danish business 

suppliers of these goods
•	 Goods are imported from outside the EU
•	 If performing activities in Denmark that are subject to VAT
•	 Distance sales exceed the annual threshold for services taxable in Denmark, 

and to which the reverse-charge mechanism is not applicable

The VAT registration threshold is DKK50,000 (approximately €6,700); however, 
entities trading below this threshold can choose to register voluntarily for VAT. 
There is no registration threshold for foreign businesses.

A registered entity must include the output VAT it has charged on its sales in its 
periodic VAT returns (monthly, quarterly or biannually, depending on the 
taxable person’s total annual turnover). From the output VAT, the registered 
entity may deduct input VAT on purchases and costs related to its activities 
subject to VAT. Non-established businesses may apply for reimbursement on 
costs incurred in Denmark.

Import duties
Denmark is part of the EU, which is a customs union with a common market; 
goods that circulate within the EU are deemed to be “in free circulation,” and 
the transfer of goods between EU Member States is exempt from customs duty. 
The EU is considered one country from a customs point of view.

The importation of goods from outside the EU may be subject to customs duty 
(depending on the nature of the goods). The EU, therefore, is considered one 
country from a customs point of view. The duty rate on imported goods is 
regulated by the customs tariff, which is based on information from the World 
Customs Organization (WCO). Furthermore, the EU has entered into several 
agreements with developing countries. According to these agreements, goods 
from the developing countries may be subject to a reduced or zero customs 
duty rate under certain circumstances.

Goods are reported to the Danish tax authorities on importation into Denmark 
and, thus, to the EU Customs Union. In general, all duties (including customs 
duty, excise duties and VAT) must be paid to the authorities before the goods 
are in free circulation in Denmark and the EU. However, most companies are 
granted a credit.

Export duties
The export of goods or services is not subject to any duties.
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Excise duties
Excise duties are levied on a number of goods manufactured in Denmark or 
imported into Denmark. Excisable goods include mineral oil products, natural 
gas, coal and electricity. All these energy products are covered by an energy 
tax, a carbon dioxide tax and a sulfur tax. The rates for the most common 
products in 2017 are as follows (where €1 is approximately DKK7.50):

Energy 
product Energy tax

Carbon 
dioxide tax Sulfur tax(es)

Nitrogen 
oxide tax

Gasoline €0.57/liter €0.061/liter €3.1/kg content 
of sulfur

€0.0012/liter

Diesel oil €0.40/liter €0.061/liter €3.1/kg content 
of sulfur

€0.0012/liter

Heating oil €0.26/liter €0.061/liter €3.1/kg content 
of sulfur

€0.012/liter

Heavy fuel 
oil

€0.30/kg €0.073/kg €3.1/kg content 
of sulfur

€0.037/kg

Natural 
gas

€0.29/m³ €0.052/m³ nil €0.0011/m³

Coal €7.37/GJ €2.17/GJ €3.1/kg content 
of sulfur

€0.67/GJ

Electricity €0.12/
kWh

nil nil nil

For certain purposes, companies that are registered for VAT can get a refund 
on energy taxes and carbon dioxide taxes.

The energy tax on electricity for oil and gas drilling purposes in Danish territory 
is refundable. The carbon dioxide tax on electricity is also refundable if it is 
used for refining. If certain conditions are met, the energy tax, carbon dioxide 
tax and sulfur tax on heating oil, heavy fuel oil, natural gas and coal for oil and 
gas drilling and refining purposes are refundable. Taxes on gasoline and diesel 
oil (for engines) are not refundable.

Offshore oil and gas drilling takes place outside Danish territory and is 
therefore outside the scope of energy taxation. However, offshore oil and gas 
drilling activities are liable for the nitrogen oxide tax.

Stamp duty and registration fee
The Stamp Duty Act was amended in 1999, and again in 2013. As a result, 
only “insurance against loss or damage” is subject to what is now called a 
“casualty insurance fee.” This fee constitutes 1.1% of the collected insurance 
premiums.

The other parts of the Stamp Duty Act are implemented in the Registration Fee 
Act. This registration fee should not be confused with the registration fee on 
cars (commonly known as “car tax”). The main items subject to the registration 
fee arising from the Registration Fee Act are the registrations of ownership of 
immovable property, boats and aircraft (generally, when ownership changes).

The registration fee is fixed. However, the basis of the fee calculation is 
subject to specific regulations. As a general rule, the fee on immovable 
property is DKK1,660 plus 0.6% of the amount payable for the change in 
ownership. It should be noted that it is possible to avoid the 0.6% registration 
fee on immovable property in connection with an ownership change as a 
result of certain transactions (such as mergers, demergers and the conveyance 
of assets).
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I.	 Other

Business presence
Forms of business presence in Denmark typically include companies, foreign 
branches and joint ventures (incorporated and unincorporated). In addition to 
commercial considerations, it is important to consider the tax consequences of 
each form when setting up a business in Denmark. Unincorporated joint 
ventures are commonly used by companies in the exploration and development 
of oil and gas projects.

Tax treaty protection
In general, oil and gas production constitutes a PE under most tax treaties; 
therefore, treaty protection cannot generally be expected for a foreign 
company. For individual income tax liability, tax treaty provisions vary from 
country to country, and protection against Danish taxation may be available in 
specific cases.

Other reporting obligations
Entities involved in E&P that engage foreign (non-Danish) contractors to 
provide services have a reporting obligation to the Danish tax authorities. The 
Danish tax authorities use this information to determine whether the contractor 
has a Danish limited tax liability arising from the services provided.
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B.	 Fiscal regime

Corporate income tax
The Ecuadorian tax system is based on the “worldwide principle,” whereby all 
income, both foreign and Ecuadorian-sourced, is subject to income tax.

Oil and gas companies are subject to the general rules that apply to all 
industries. Oil and gas entities that operate through a locally incorporated 
company, a branch or a consortium are obligated to file and pay annual CIT for 
the net profit of the year. Income tax has to be paid on an annual basis, in April, 
for the preceding calendar year.

The CIT rate is 25% beginning in 2018. However, companies that reinvest their 
profits are entitled to a 10% reduction in the income tax rate, provided that they 
use those profits for the acquisition of new machinery or equipment to be used 
in production activities or for the purchase of goods related to research and 
technology applied to production. Likewise these companies must be 
considered as regular exporters in order to obtain the benefit. The reinvested 
profits are taxed at a 15% rate, provided that the reinvested amount has been 
used for the acquisition of machinery for purposes of the business.

For Ecuadorian companies whose shareholders, beneficiaries or similar are 
resident or established in tax havens or lower tax jurisdictions, representing 
50% or more of its corporate capital (direct or indirect participation), the CIT 
rate is 28%. If the tax haven participation is lower than 50%, the 28% CIT rate 
applies only over the portion of taxable base related to this participation.

Also, the 28% CIT rate applies when the company fails to comply with the 
obligation to provide its shareholders’ annex (which includes the information on 
shareholders, partners, and members) to the Ecuadorian Internal Revenue 
Service (IRS).

Incomes derived from the sale of stocks, shares, capital representative rights or 
any other that allows exploration, exploitation, concession or similar, are 
considered as income from an Ecuadorian source subject to CIT. These 
transactions should be reported to the IRS. Failure to comply with this 
obligation will result in a fine of 5% based on the market price of the shares.

General deductibility rules
Resident taxpayers are taxed on their net income: taxable income less 
deductible costs and expenses.

In this manner, all the expenses that are directly related to the main course of 
the business, and necessary to obtain, maintain or improve taxable income, 
might be considered as deductible expenses on production of duly supported 
valid invoices and receipts.

•	 Indirect expenses allocated from abroad to companies domiciled in Ecuador 
by their related parties, will be deductible up to 5% of the income tax basis 
plus the amount of those expenses.

•	 Any expenses incurred directly by a foreign member of the same group of 
companies who assigns the expense to the Ecuadorian taxpayer are 
considered indirect expenses.

•	 If the expenses are remitted to a tax haven, lower tax jurisdiction or special 
tax regime, a 35% withholding income tax is applicable.

•	 Despite the aforementioned, regarding contracts for the exploration and 
exploitation of nonrenewable natural resources, technical/administrative 
services will be considered directly as indirect expenses assigned from 
abroad to Ecuadorian entities by its related parties. Therefore, these 
services will consider the 5% limitation.

Royalties in the exploration and exploitation of oil and gas are subject to a 1% 
deductibility limitation of the corporate income taxable basis plus such 
expenses.
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Withholding taxes
According to the local legislation, withholding taxes (WHT) are triggered upon 
payment or crediting on account, whether directly or through any other 
intermediary, to the extent it constitutes taxable income for the receiver. In this 
sense, remittances of Ecuadorian-sourced income to nonresidents are subject 
to WHT. The tax is withheld on the gross amounts remitted with no deductions 
allowed. The taxpayer of this WHT is the nonresident beneficiary of the 
Ecuadorian-sourced income. However, the local payer is considered a 
withholding agent and, as such, is jointly and severally liable.

It is noteworthy that all incomes are deemed taxable except those expressly 
listed as exempt. The list of exemptions does not include items, such as 
royalties, renderings of service, expenses reimbursement, payments made to 
nonresidents or the importation of goods. Generally, almost all types of cross-
border payments are subject to income tax withholding, at a rate of 25% 
beginning in 2018. However, this percentage can be reduced under the 
application of double taxation treaty benefits.

Income generated from non-monetary investments, performed by companies 
that have contracts with the Ecuadorian Government for the rendering of oil 
and gas exploration and exploitation services, is considered as exempt, 
provided that such investments:

•	 Have been charged to these companies by their related companies as a cost 
in order to render services for the execution of the said contracts

•	 Have been registered before the Ecuadorian Central Bank as non-monetary 
investments to be reimbursed

A 2% WHT applies on payments made to local beneficiaries for the provision of 
services, and a 1% WHT is applied to the acquisition of goods.

Dividends
Dividends paid after determination and payment of annual income tax are also 
exempt, provided that the beneficiary is a company non-domiciled in a tax haven 
(in accordance with the Ecuadorian Blacklist issued by the tax administration 
authority), preferential tax regime or low-tax jurisdiction. Dividend recipients 
domiciled in a tax haven, preferential tax regime or low-tax jurisdiction have 
been subject to an additional income tax withholding of 7%3 since 2018.

Dividends received by Ecuadorian corporations from foreign corporations are 
considered to be tax-exempt income, provided that those foreign-sourced 
incomes have already been subject to taxation in the country of origin and 
provided that such country is not deemed to be a tax haven or lower tax 
jurisdiction for Ecuadorian tax purposes — in which case, the tax paid overseas 
(if any) could be used as a tax credit for local purposes, up to the level of 
income tax liability in Ecuador. 

Dividends paid to individuals who are tax residents are subject to an income 
tax withholding at a rate that varies from 0% to 35% depending on the 
amount distributed.

Noncommercial loans granted to shareholders and related parties should be 
considered as dividend prepayments and subject to WHT assumed by the 
Ecuadorian taxpayer. This WHT is considered as a tax credit for the Ecuadorian 
entity.

Interest
Interest payments and financial fees are generally subject to 25% income tax 
withholding (0% locally in some specific cases); however, if the loan has been 
granted by a foreign financial institution, specialized nonfinancial institutions4 
or an international organization (e.g., the World Bank), no income tax 
withholding should apply on such interest payments.

3	 If the company paid 28% of CIT before to distribute the dividends.
4	 Qualified by the Superintendence of Banks.



201Ecuador

In addition, for interest expenses on foreign loans to be deductible the following 
conditions should be met:

•	 The economic “substance over form” condition should be met.
•	 The loan must be registered with the Central Bank of Ecuador.
•	 The interest rate should not exceed the maximum rate set up by the Central 

Bank of Ecuador at the date of registration of the loan.
•	 The income tax withholding on the payment should be made if applies. 

(When the interest rate exceeds the maximum rate set up by the Central 
Bank of Ecuador, the 25% income tax withholding should be made over 
the excess).

•	 When the transaction is performed between related parties, a three-to-one 
debt-to-equity ratio is applied.

Excess on sale price
With respect to the units sold, the Government is entitled to at least 70% of the 
difference between the sale price and the base price established in the contract. 
If the base price has not been established in the contract, it is determined by 
the president of Ecuador through a decree. In no case will the decreed price be 
less than the international price in force at the contract subscription date. For 
the PSCs signed by Petroecuador before August 1, 2008, the applicable rate 
on the excess sales price shall be 99%.

Foreign tax relief
Ecuador does not grant relief from foreign taxes for companies domiciled in 
Ecuador. However, apart from countries considered to be tax havens, income 
sourced from other countries received by Ecuadorian corporations is 
considered to be tax-exempt, provided that the income was subject to tax in 
that foreign country. This exemption does not apply when the foreign income 
comes from a tax haven jurisdiction.

Prepayment of Income tax 
Companies that have signed an oil and gas exploration and exploitation services 
contract with the Ecuadorian Government are required to make a prepayment 
of income tax. This prepayment consists of an amount equal to 50% of the CIT 
amount triggered and paid in the previous fiscal year, less the amounts paid by 
the company via income tax withholdings. The prepayment of income tax is 
made in two installments: one in July and the other in September of the 
corresponding fiscal year.

If the triggered CIT for the current fiscal year, payable in April of the following 
year, is lower than the prepayment of income tax, the latter constitutes a 
minimum tax amount payable, and no refund is available.

Other
There is no branch remittance tax in Ecuador.

Exploitation companies might be granted one or more fields in Ecuador, which 
could be negotiated in one or more exploitation service contracts. Ecuadorian 
laws state that the party to each contract must be considered as a single and 
separate business unit, and the consolidation of financial statements of 
contract units is therefore not permitted. 

C.	 Contracts
In Ecuador, a variety of contracts can be signed with the government in order to 
invest and produce in the oil and gas sector: joint contracts, shared 
management contracts, specific services provision or specific goods acquisition 
contracts and participation contracts. However, due to changes made by the 
last government, participation contracts are no longer being signed; instead, 
the oil and gas exploration and exploitation service contract is now being 
strictly enforced.
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In order to sign an oil and gas exploration and exploitation service contract, 
companies must be domiciled in Ecuador through a local branch or a subsidiary 
company, and must participate in a public open bidding process.

In addition, companies that have signed an oil exploration and exploitation 
service contract may sign an additional contract in order to explore and exploit 
natural gas within the same field.

Exploration phase
The oil and gas exploration phase can last four years and can be extended for 
two years with prior approval by the hydrocarbons secretary.

Production sharing contracts
The participation of the contractor is based on production volume. It is 
calculated using the terms and parameters offered and agreed upon in the 
contract, in accordance with the following formula: 

PC = X × Q  

where:

PC = Participation of the contractor

X = Average factor, in decimals, corresponding to the participation of the 
contractor

Q = Audited annual production in the area of the contract

Gross proceeds 
In a PSC, income corresponds to the participation of the contractor based 
whether on the sales price or on the references price; however, the sales price 
cannot be less than the reference price set by the government petroleum entity 
(EP PETROECUADOR). 

According to the regulations applicable to hydrocarbons, the reference price is 
the average price for the previous month’s external sales of hydrocarbons made 
by EP PETROECUADOR of equivalent quality, based on the contractual bases. If 
there are no external sales by EP PETROECUADOR, the reference price is 
calculated based on the crude proportion negotiated by the parties, obtained 
from specialized and recognized publications.

For natural gas, the reference price is the same as for renewable energy. In 
PSCs, the reference price is calculated as follows:

•	 For free natural gas: the reference price for each unit is calculated by 
multiplying the calorific power (in BTU) by the BTU price of fuel oil No. 6. 

•	 For condensed gas: the reference price of a metric ton is the same for the 
average volume price of liquefied petroleum gas sold by EP PETROECUADOR 
under cost, insurance and freight (CIF) conditions.

Therefore, the reference prices may be verified with the production companies 
to analyze new conditions regarding this issue. 

Preproduction costs
Generally, preproduction costs include exploration costs, development costs 
and associated financial costs. If reserves are found, these costs are amortized 
equally over a five-year period starting from the date that production begins. If 
no reserves are found, these costs may be deducted in the year that this is 
recognized. 

Payments to related parties that exceed 5% of the taxable basis are not 
deductible for CIT purposes. Amortization of preproduction costs attributable 
to administrative expenses is not permitted to exceed 15% of the total amount 
of such costs.

Funding from a company’s headquarters must be registered as a long-term 
liability. No income statements need be presented.
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Exploration costs
For PSCs, exploration costs may be assigned within the duration of the 
exploration period, which might range from four to six years starting from the 
date that the contract is registered in the Hydrocarbons Control and Regulation 
Agency (Agencia de Regulación y Control Hidrocarburífero). 

Exploration costs generally include depreciation of fixed assets (support 
equipment). Excluded from exploration costs are those that are incurred by the 
contractor before the date of registration of the contract in the Hydrocarbons 
Directory, and interest from financing. 

Furthermore, in order to initiate exploration activities, the company must give a 
20% guarantee to EP PETROECUADOR.

Development costs
These costs can be registered from the date on which the development plan is 
approved. 

Production costs
These costs should be registered from the date on which the first barrel is 
available for commercialization or industrialization and should be amortized 
based on the units of production. During this period, funding from a company’s 
headquarters is registered as a short-term liability and income statements are 
presented. 

Depreciation, depletion and amortization (DDA) calculation
Preproduction costs are amortized on a straight-line basis over a five-year 
period, starting from the production phase.

.Production costs are amortized over the life of the contract using the units-of-
production method based on proven crude oil reserves. The amortization 
period begins the following year from the one in which the investment is 
capitalized. See formula below:

DDA = (unamortized cost at beginning of period/proven reserves  
at beginning of period) × production during period.  

If the proven reserves change during the fiscal year, the applicable formula is 
as follows: 

DDA = (unamortized cost at beginning of period/proven reserves  
at beginning of period) × production during period.  

Transportation and storage costs are amortized on a straight-line basis over a 
10-year period beginning with operations. 

Support equipment is depreciated using the straight-line method, according to 
general percentages of annual depreciation as follows:

•	 Buildings, aircraft and ships — 5%
•	 Facilities, machinery, equipment and furniture — 10%
•	 Vehicles and other transportation equipment — 20%
•	 Electronic hardware and software — 33.33%

Transport and storage costs
Amortization of transport and storage costs will be carried out in 10 years from 
the moment the transport system enters in operation, duly authorized by the 
National Agency for Control and Regulation of Hydrocarbons.

Oil production
To determine oil production, it is necessary to measure the crude oil kept in the 
warehouse tanks at the collecting centers, after separating water and ware 
materials. The resulting oil is measured in barrels.

Fiscal uncertainty
Oil and gas companies must adapt to the fiscal regime in force. However, fiscal 
uncertainty clauses are included in oil and gas transportation contracts.
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Marginal field contracts
With low operational and economic priority, marginal field contracts are 
intended for low-quality crude. They represent less than 1% of the national 
production.

Under these contracts, all production belongs to the estate. Exploration costs 
under these contracts are capitalized annually. The tax basis for these costs 
(adjusted for amortization) is considered an asset of the contractor. 

For the development of the contract, the contractor receives reimbursement 
for operational costs for the base curve of production, in dollars, and 
participation in the volume of crude oil resulting from any increase over base 
production. The base curve is estimated on future production from developed, 
proven reserves using mathematical simulation and studies of the wells; the 
base curve is specifically detailed in the contract.

Service contracts for the exploration and  
exploitation of hydrocarbons
In service contracts for the exploration and exploitation of hydrocarbons, the 
contractor commits to EP PETROECUADOR to provide exploration and 
exploitation services in the areas previously determined. The contractor uses 
its own economic resources. Accordingly, the contractor has to invest the 
necessary capital and use the equipment, machinery and technology required 
for such contracts.

Transportation, commercialization and production costs (including 
reimbursements and payments made by EP PETROECUADOR in favor of the 
contractor) are deducted from income. Furthermore, the contractor secures the 
right to a refund of its investments, costs and expenses, as well as the payment 
for services provided, when it finds hydrocarbons that may be commercialized.

Farm-in and farmout
Farm-in and farmout are both permissible; however, before any agreement is 
entered into, it is mandatory that the contractor obtain the written 
authorization of EP PETROECUADOR and the Ministry of Non-Renewable 
Natural Resources. If the authorization is not duly obtained, any agreement is 
invalid, resulting in the termination of the contract with the Government. The 
Government is in charge of not only authorizing this type of agreement but also 
qualifying the entity entitled to the rights through the corresponding transfer. 
Transfer fees apply, and vary depending on the type of transfer.

Unconventional oil and gas
No special terms apply to unconventional oil or unconventional gas.

D.	 Royalties
As a general rule, royalties to be paid to the Ecuadorian Government range 
from 12.5% to 18.5%. To determine the amount of royalties, oil production has 
to be efficiently determined once water and ware have been separated from the 
oil. A measurement will then be taken in the collection tank centers. The 
corresponding royalties will be paid on a monthly basis.

Royalties for PSCs are generally calculated as follows:

Production (P) in barrels per day
Monthly maximum 
contractor sharing

Monthly minimum 
estate sharing

P < 30,000 87.5% 12.5%

�+�(�$�(�(�(���ª���H���4���.�(�$�(�(�( 86.0% 14.0%

�H���«���.�(�$�(�(�( 81.5% 18.5% 

E.	 Financing considerations
Effective from 1 January 2008, thin capitalization rules are in force, establishing 
a ratio of three to one foreign debt to equity.
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F.	 Transactions

Capital gains
There is no capital gains tax in Ecuador, but the profit generated from the sale 
of stocks, shares and rights that allow exploration, exploitation, concession or 
similar is considered as income from an Ecuadorian source subject to CIT. 
Losses on sales between related parties are not deductible. 

Asset disposals
All assets are generally the property of the Government, except for those 
acquired under specific service contracts. 

With respect to all contracts, assets from foreign investments can enter the 
country under a special customs regime known as “temporary importation with 
re-exportation.” Under this regime, there is no income tax effect or value-added 
tax (VAT) effect (provided the goods are not “nationalized”).

Outflow tax
All Ecuadorian taxpayers that remit currency abroad are subject to a 5% tax on 
the amount of the transfer, regardless of whether the transaction is made 
through a financial institution.

All payments made abroad by Ecuadorian tax-resident companies shall pay 
outflow tax independently, if the financial resources are not located in Ecuador.

Additionally, exportation cash in amounts (incomes) also trigger currency 
exportation tax, regardless of whether the corresponding payments were made 
in Ecuador. In this case, the value of outflow tax payments that were generated 
abroad may be deducted.

Dividends distributed to foreign residents shall be exempt from outflow tax to 
the extent that the recipients of the dividends are not domiciled in a tax haven 
or lower tax jurisdictions. Outflow tax payments can be considered as CIT tax 
credit for five fiscal years in some cases.

G.	 Indirect taxes

Import taxes
Import taxes are paid based on the customs return (generally based on the 
description of goods, including origin, cost and quantity) on “auto-liquidation” 
(generally, the self-assessment of taxes) performed by the taxpayer. The 
taxable base for customs taxes is the CIF value. 

The direct importation of machinery, tools and other materials for the 
exploitation and exploration of hydrocarbons, by companies that have entered 
into exploration and exploitation contracts with the Ecuadorian Government, 
is not subject to import taxes during the period of exploration or in the first 
10 years of exploitation, provided that the imported machines are not made in 
Ecuador. Similarly, the importation of equipment, machinery, implements and 
other materials are exonerated from customs taxes within the exploration 
phase and within 10 years of the exploitation phase, provided that such 
products are not, and could not, be produced in Ecuador.

VAT
VAT is based on the value of imported goods, the acquisition of goods and 
the provision of services. The VAT rate is 12%; however, certain transfers of 
goods or services are specifically zero-rated. Imported services are taxed 
with 12% VAT.

Local taxpayers must file monthly VAT returns. VAT amounts paid in the local 
acquisition of goods or services, importation of goods or services, and 
acquisition of intellectual property rights could be offset with the VAT amounts 
levied on sales, to the extent sales are taxed with 12% VAT.

VAT paid on the purchase of goods or services for the production of exported 
goods may be recovered (this benefit is not applicable in the case of the oil and 
gas industry). In addition, companies may receive tax credits regarding all VAT 
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payments for the purchase of goods or services, when those purchases have 
been in order to render services levied with 12% VAT.

Export duties
The tax basis for customs duties is the freight-on-board (FOB) value. Export 
duties depend on this item.

H.	 Other considerations

Employee profit sharing
In general, all employers must distribute 15% of their annual profits to their 
employees. In the hydrocarbon industry, the employees receive only 3% of the 
15%, and the remaining 12% is provided on behalf of the Government.

Other specific requirements
For all contracts:

•	 Compensation for public construction — the contractor is required to 
compensate public construction at the beginning of the production period in 
accordance with government plans, the size of the contracted area and the 
proximity of the findings. The amount of this compensation is determined by 
the Government.

•	 Water and materials contribution — this is an annual fixed contribution of at 
least US$60,000. 

•	 Provinces contribution — it is necessary to make a monthly auto-liquidation; 
the amount is based on the transported barrels through the SOTE (state 
pipeline for export of oil), except for any that are not destined for sale.

•	 Fund for the development of Amazon provinces — the taxable base is the 
value of the EP PETROECUADOR bill for the services performed.

•	 Fund for the development of the ecosystem of the Amazon region — the 
taxable base is the commercialization value of the petroleum.

•	 Environmental warranties — the amount depends on the basis for 
contracting.

For specific services provision or specific goods acquisition contracts: 

•	 Honor of offer warranty — a minimum of 2% of the amount of the offer. This 
warranty is recoverable once the contract is signed.

•	 Proper compliance warranty — 5% of the amount of the contract. This 
warranty is recoverable once the documentation of termination or delivery 
is registered.

•	 Proper performance of work — 5% of the amount of the contract. This 
warranty is recoverable once there is evidence of the quality of the well’s 
materials and whether the development work is considered highly effective. 

•	 Investment warranty — before the signing of the contract, the contractor or 
its associate must pay a guarantee in a quantity equivalent to 20% of the 
compromised investments detailed for the contractor during the exploration 
period. This guarantee may be paid in cash or government bonds. This 
warranty is recoverable once the exploitation period concludes and all 
exploration obligations have been accomplished.
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The contractor is obliged to prepare the corporate tax return and submit it to 
the public sector partner 25 days prior to the filing due date. EGPC/EGAS/
GANOPE should have the right to review the tax return in order to confirm the 
tax-due calculations.

As per the provisions of the Egyptian Income Tax Law, the tax return should be 
filed before 1 May each year, or within four months following the closing date of 
each financial year.

The contractor’s annual income for Egyptian income tax purposes under the 
concession agreement should be calculated as follows:

•	 The total sum received by the contractor from the sale and/or any other 
disposition of all petroleum/gas acquired by the contractor pursuant to the 
provisions of the concession agreements, reduced by:
•	 The costs and expenses of the contractor
•	 The value of the excess cost recovery oil/gas as determined by the 

concession agreement

The public sector partner of the concession agreement shall pay the tax in the 
name of, and on behalf of, the contractor.

Because it is considered as additional income to the contractor, the corporate 
tax paid by the public sector partner will be subject to corporate tax. The 
contractor must add an amount to its taxable profit equal to the corporate tax 
amount paid by the public sector partner on its behalf.

Egypt applies ring fencing in the determination of corporate tax liability. Profits 
of certain concession agreements cannot be offset against the losses of 
another concession agreement, even if both concessions are cascaded by the 
same taxable entity.

The public sector partner of the concession must review, confirm and 
approve in its own corporate tax return the contractor’s calculations of 
corporate tax due.

An exploration entity is generally entitled to sell its share of the oil to 
whomever it chooses, subject to approval by the EGPC (and in some 
circumstances, the EGPC may elect to purchase the oil itself). The sales 
income from its share of the oil and deductible expenses (which may be 
recoverable and non-recoverable expenses) is included as part of the entity’s 
tax return and is subject to tax.

Capital gains tax
Gains resulting from a capital gains tax (CGT) event may be subject to tax. The 
Income Tax Law provides for CGT events, including the disposal of assets. 
Capital gains or losses are determined by deducting the net book value of an 
asset from its proceeds (money received or receivable, or the market value of 
property received or receivable).

For oil and gas exploration and production companies, the concession 
agreement typically provides that any assignment, sale, transfer or any other 
such conveyance done in accordance with the concession agreement provisions 
shall be exempted from any transfer/capital gain tax and any other taxes, 
including, without limitation, income tax, sales tax, stamp duty tax, or any 
similar taxes.

Functional currency
Provided certain requirements are met under Egypt’s Income Tax Law, 
taxpayers may calculate their taxable income by reference to a functional 
currency (i.e., a particular foreign currency) if their accounts are solely or 
predominantly kept in that currency.

The corporate tax due amount shall be translated to Egyptian pounds in the 
company’s corporate tax return based on the exchange rate declared by 
the EGPC.
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Transfer pricing
Egyptian tax law includes measures to ensure that the Egyptian taxable income 
base associated with cross-border transactions is based on arm’s-length prices. 
Several methods for determining the arm’s-length price are available, and strict 
documentation requirements apply to support the method chosen and the 
prices reached. This is particularly relevant to the sale of commodities, 
intercompany services, intercompany funding arrangements, and bareboat and 
time charter leases.

Dividends
The concession agreement provides that, except for corporate income tax, 
the contractor shall be exempted from all taxes that might be imposed 
on dividends.

Bonuses
Signature bonuses and production bonuses are generally considered deductible 
according to the concession agreement.

Direct instructions were issued by EGPC in this regard, stressing the 
deductibility of such bonuses for corporate tax purposes. However, having such 
bonuses as deductible costs in a corporate tax return is still debatable and 
challenged within the Egyptian Tax Authority — which, in return, issued 
instructions contradicting the EGPC instructions and stressing the fact that 
such costs should not be considered deductible.

Unconventional oil and gas
No special terms apply to unconventional oil or unconventional gas.

C.	 Capital allowances
Capital allowances are based on the provisions of the concession agreement.

D.	 Incentives

Exploration
Expenditures on exploration are capitalized and are deductible for income tax 
purposes. Based on the provisions of the concession agreement and pending 
approval of the EGPC, capitalized exploration expenses are amortized over the 
lifetime of the concession agreement.

Tax losses
Income tax losses may be carried forward for five years.

Research and development
R&D incentives are based on the provisions of the concession agreement.

E.	 Withholding taxes
Generally, the Egyptian Income Tax Law imposes a withholding tax on all 
payments made by an Egyptian resident entity to nonresident entities, such as 
interest, dividends or royalties.

However, some concession agreements provide an exemption for the 
contractor from all withholding tax on dividends, interest, technical services 
and royalties.

F.	 Financing considerations
The Egyptian income tax system contains significant rules regarding the 
classification of debt and equity instruments and, depending on the level of 
funding, rules that have an impact on the deductibility of interest. These rules 
can have a significant impact on decisions regarding the financing of oil and 
gas projects.

The measures provide for a safe-harbor debt-to-equity ratio of 4:1. Interest 
deductions are denied for interest payments on the portion of the company’s 
debt that exceeds the safe-harbor ratio.
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G.	 Transactions
As mentioned earlier, the concession agreement provides that any assignment, 
sale, transfer or any other such conveyance done in accordance with the 
provisions of the concession agreement, shall be exempted from any transfer/
capital gain tax and any other taxes including, without limitation, income tax, 
sales tax, stamp duty tax and/or any similar taxes. 

H.	 Indirect taxes

Value-added tax (VAT)
The VAT Law No. 67 of 2016 was published in the Official Gazette on 
7 September 2016 to be effective on the day following its publication.

Scope of VAT application
VAT is applicable to all local and imported goods and services except those 
specifically exempted. Services are defined in the law as any imported or local 
work done and not classified as goods.

There are 57 exempted goods and services listed in a separate table, including:

•	 Tea, sugar and coffee
•	 Gas, electricity and water
•	 Banking services
•	 Medicines and the active substances used in the manufacture of medicines, 

whether locally manufactured or imported
•	 Health services except plastic surgery and weight loss services other than 

for medical purposes
•	 Public education and scientific research services, including schools offering 

international curricula
•	 Public hospitals, public Medicare services, public clinics and nonprofit 

organizations
•	 Free radio and TV transmission services
•	 Sale and lease of vacant plots, agricultural lands, buildings and housing and 

non-housing units
•	 Advertisement services

VAT rate
The general VAT rate was 13% for the fiscal year ended 30 June 2017. 
However, from 1 July 2017, the general VAT rate increased to 14%. Machinery 
and equipment used in producing taxable or nontaxable goods or rendering 
services are subject to a 5% VAT and exported goods and services are subject 
to a zero VAT rate.

Special rates apply to a number of goods and services listed the VAT Law, as 
follows:

•	 Goods and services subject to the Table rates only
•	 Goods and services subject to the Table rates and the VAT general rate, with 

a right to deduct the input VAT in the application of the VAT general rate

This threshold does not apply to persons selling or supplying goods/services 
subject to the Table tax rates. They should register regardless of their sales 
amount.

Taxable value
The general value that should be declared as the amount subject to VAT for 
goods and services is the amount actually paid or payable by any means of 
payment.

The value subject to VAT for locally used goods is 30% of the sale value, 
without applying the deduction rules provided in Article No. 22 of the VAT law, 
on the condition that the goods should be used for a period of not less than 
two years.
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With respect to installment sales, the value subject to VAT should include the 
installment interest exceeding the credit and deduction rate announced by the 
Egyptian Central Bank on the date of sale.

The value subject to VAT for Table goods and services subject to the Table rate 
and VAT is as follows:

•	 Local goods and services: Actual purchase amount paid or payable 
amount + Table tax amount

•	 Imported goods: Customs duty value + Customs duty + Table tax + any 
other imposed taxes or fees

•	 Imported service: Actual paid amount + Table tax
•	 The VAT taxable amount includes:

•	 The amount paid by the purchaser or the service recipient
•	 All related expenses spent as commissions, packing, stacking, 

transportation, insurance, charged by the seller to the purchaser or 
importer

•	 In the case of related-party transactions, the sale value should be according 
to arm’s-length standards

Registration threshold
Each natural person or legal entity selling goods or services subject to VAT 
whose gross sales of taxable and exempted goods and services equals or 
exceeds EGP500,000 within the 12 months preceding the date of the VAT 
law enforcement, is obligated to register with the Egyptian Tax Authority within 
30 days from the date of the enacted law.

A natural person or legal entity, reaching or meeting this threshold after the 
enactment of the VAT law is obligated to register within 30 days from the date 
of reaching the VAT registration threshold.

VAT returns
A monthly return should be filed for the VAT and/or the Table tax due within 
two months following the tax accounting month. As an exception, for the April 
VAT return, the filing deadline is 15 June. The return must be filed even if no 
sales are made within the tax period.

If the tax return is not filed before the legal deadline, the Egyptian Tax 
Authority has the right to make a deemed assessment by providing the basis 
of this assessment. This action would not remove the legal responsibility of the 
taxpayer.

VAT input deduction
VAT input is the VAT incurred or charged to the registrant upon purchasing or 
importing goods and services, including machinery and equipment, whether 
directly or indirectly related to the sale of goods and services subject to VAT.

When calculating the tax, the following should be deducted from the VAT 
output on the sales value:

•	 VAT paid or accounted for returned sales
•	 Tax charged on inputs, including the tax charged to the goods and services 

sold by the registrant through all distribution phases according to the 
conditions and situations that will be provided by the executive regulations 
relating to the VAT law

Items not entitled to input deduction include:

•	 Table tax whether goods and services subject to this tax or inputs of goods 
and services subject to this tax

•	 Input tax included in the cost items
•	 Exempted goods and services
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Services rendered by a nonresident person (reverse charge)
If a nonresident person (both natural and legal) not registered with the 
Egyptian Tax Authority renders a service subject to VAT in Egypt to a person 
not registered in Egypt:

•	 The nonresident person is obligated to appoint a representative or an agent 
in Egypt to fulfill all the nonresident’s obligations, as provided by the law, 
including registration, payment of VAT, the additional tax and any other 
taxes due according to the VAT law.

•	 If the nonresident party does not appoint a representative or agent in Egypt, 
then the Egyptian resident receiving the service is obligated to remit the 
VAT and any other tax due according to the VAT law to the tax authority 
without breaching his right to reimburse the tax payments made from the 
nonresident vendor.

If a nonresident person not registered with the Egyptian Tax Authority renders 
a service to a VAT registrant not necessary for their activity to a governmental 
entity or a general authority or an economic authority:

•	 Then the service recipient should account and remit the VAT due to the 
Egyptian Tax Authority within 30 days from the date of sale in case the 
nonresident party does not appoint tax representative or agent on his behalf

VAT registrants who import a service necessary for their VAT taxable activity are 
considered as an importer and a supplier of the said service at the same time.

In case the VAT is not paid within the legal deadline, an additional tax will be 
payable with and through the same procedures of the original tax payment.

The VAT registrant who paid the VAT due on the services received from a 
nonresident person is entitled to deduct this input tax if all conditions and rules 
stated in Article No. 22 of the law are fulfilled.

VAT application to oil and gas production and exploration companies
The VAT Law No. 67 of 2016, provided in Article 8 of promulgation articles, 
states this: “The provisions of this Law and the attached law shall not prejudice 
the exemptions established by virtue of the agreements concluded between the 
Egyptian Government and the Foreign Countries, and International or Regional 
Organizations, or the Petroleum and Mining Agreements.”

Previously, under the umbrella of the sales tax law (now canceled since the 
issuance of the abovementioned VAT law), Egyptian General Petroleum 
Corporation (EGPC) used to issue a list of the goods and services that should be 
exempted from sales tax; consequently, the seller or vendor of these items did 
not add sales tax to its invoices addressed to the oil and gas production and 
exploration companies.

Currently, under the umbrella of the VAT law, EGPC issued a list of 20 items not 
eligible for oil and gas exemption. This list is planned to be reviewed and revised 
on an annual basis.

Import and export restrictions
Egyptian entities are not permitted to import without obtaining an importation 
license under certain criteria.

Importation with commission arrangements is no longer available.

Import restrictions
The Government imposes import controls to improve Egypt’s balance of 
payments. Importers must obtain approval to open a letter of credit. A cash 
deposit ranging from 15% to 100% is also required, depending on the type of 
goods imported. The origin of goods must be certified in order to enter Egypt.

Travelers entering Egypt may import modest quantities of alcohol, cigarettes 
and perfumes free of duty. Visitors may also purchase certain quantities of 
duty-free liquor using foreign currency after passing through customs. Valuable 
personal effects may be declared to permit them to be taken out of the country 
on departure.
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The concession agreement states that the public sector partner, the contractor 
and the operating company shall be allowed to import and shall be exempt from 
customs duties, any tax (i.e., sales tax and WHT at the customs clearance point, 
being the point of importation), and levies or fees of any nature, as well as from 
importation rules.

Such an exemption should be granted only in cases where oil and gas 
companies have an official certificate issued by EGPC confirming that such 
imports are required for their operations in accordance with the concession 
agreement.

For oil and gas companies operating in Egypt with no supervision, under the 
EGPC, according to Decree No. 7 dated 7 March 2017, importer registration 
requires the following for corporations:

•	 The company should be registered with the commercial register. Partnership 
companies and limited liability companies should be registered for at least 
one year; gross turnover of the year prior to registration should not be less 
than EGP5 million as per the corporate tax return submitted to the tax 
authority; companies that already have an importation ID are exempted 
from the condition related to the turnover at the timing of the issuance of 
the executive regulations.

•	 The company’s headquarters should be in Egypt and established according 
to Egyptian regulations.

•	 For partnerships and limited liability companies, the capital should be not less 
than EGP2 million. This should be shown in the last financial statements 
submitted to the tax authority or proven by submitting a certificate confirming 
deposit of the capital in one of the banks registered with the central bank of 
Egypt in case the company has only started its activity. The partnership and 
limited liability companies that already have an importation ID at the time of 
this law enforcement should settle their situation according to this law 
provision within six months from the issuance of the executive regulations.

•	 For joint stock companies and private companies limited by shares, the 
issued capital should not be less than EGP5 million. At least 51% of the 
shares and quotas of the joint stock companies, private companies limited 
by shares, limited liability companies and partnerships should be owned by 
Egyptians. Corporations and companies holding an importation ID at the 
timing of this law enforcement should settle their status according to this 
law’s provisions within six months from the date of its enforcement.

•	 The business turnover for the year prior to the registration applications 
should not be less than EGP5 million as evidenced by the corporate tax 
declaration submitted to the tax authority. Companies already having an 
importation ID are exempt from this condition.

•	 The company’s authorized person responsible for importation should be an 
Egyptian national.

•	 Partners and company managers and persons authorized for importation 
must fulfill the conditions stated in Paragraphs C and D of the conditions 
required to register natural persons with the importers’ register.

Export restrictions
Most goods may be exported free of duty. Certain items must be inspected 
before an export license is granted.

Stamp duty
Stamp duty is a state- and territory-based tax that is usually imposed on 
specified transactions but, in general, is very minor.

The concession agreement provides an exemption from stamp duty tax for oil 
and gas exploration and production companies.

Other significant taxes
Other significant taxes include cash remuneration (or fringe benefits) tax 
on noncash employee benefits of 10% to 20% and payroll taxes paid by 
employees of 10% to 20%.
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I.	 Other 

Foreign direct investment
The Government sets a high priority on attracting foreign direct investment 
(FDI) into the country. FDI helps improve technological innovations, creates 
more jobs and expands the country’s ability to compete in international 
markets. Equally important, FDI opens the Egyptian economy to trade in 
semifinished products and other intermediate goods.

As part of the economic reform program, and in an effort to attract foreign 
investors, changes were made in various areas, such as corporate tax reform, 
lowered customs duties and streamlined investment procedures. Changes have 
also affected the system of national accounting, the modernization of Egyptian 
insurance supervision and intellectual property rights.

Exchange control regulations
There are no restrictions on transferring money to Egypt, except for illegal 
operations provided for by the money laundering Law No. 80 for 2002, 
amended by Law No. 78 for 2003.

There is a restriction on transferring money from Egypt. The maximum transfer 
amount allowed for individuals is US$100,000, except transfers required for 
trading transactions and certain other specific transactions. As for the oil and 
gas industry, on the assumption that transactions will be in the nature of 
trading transactions (e.g., sale of oil well pipes, provision of services), such 
restrictions are not expected to apply. (Restrictions were fully abolished.)

In all situations, bank approval on the transfer is subject to receiving proper 
evidence and documents related to the transfer. The transfer should take place 
after at least five working days from the company’s request.

Repatriation of profits abroad
There is no restriction on the repatriation of profits abroad.

Business presence
Forms of business presence in Egypt typically include companies, foreign 
branches and joint ventures (incorporated and unincorporated). In addition 
to commercial considerations, the tax consequences of each business are 
important to consider when setting up a business in Egypt.

Unincorporated joint ventures are commonly used by companies in the 
exploration and development of oil and gas projects.
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•	 Capital allowances — straight-line depreciation4

•	 Investment incentives — RD5, L6

B.	 Fiscal regime

Production sharing contract
The main type of oil contract in Equatorial Guinea is a PSC. The contract is 
concluded either by international public invitation to tender in order to 
guarantee competition between the potential contractors or by direct 
adjudication.

Each contract comes into force only after it has been ratified by the President 
of the Republic and on the date of the delivery to the contractor of a written 
notice of this ratification.

Corporate income tax
EG companies are subject to CIT of 35% on the territorial principle. EG 
companies are those registered in Equatorial Guinea regardless of the 
nationality of the shareholders or where the companies are managed and 
controlled. Foreign companies engaged in business in Equatorial Guinea are 
subject to CIT on EG-sourced profits.

Company net profit will be determined by deducting from the gross income or 
gross profit all expenses tied to the performance of the taxable activities in 
Equatorial Guinea.

Operations carried out offshore (i.e., outside the international boundaries of 
Equatorial Guinea) do not fall within the scope of EG corporate tax. However, 
the EG tax authorities might try to attract profits from operations performed 
outside Equatorial Guinea when they could be linked to a branch or company in 
Equatorial Guinea.

Ring-fencing
EG law does not provide that the profit from one project can be offset against 
the losses from another project held by the same tax entity. Accordingly, 
petroleum operations should be accounted for separately.

Government share of profit oil
In addition to royalties, the State is entitled to a percentage of all hydrocarbons 
that have been extracted and kept from a contract area, based on the terms 
agreed in each contract and after deduction of royalties and investment 
recovery oil.

Non-recoverable expenditures
The following expenditures are not recoverable:

•	 Interest on loans obtained by the contractor from any affiliated company, 
or the parent company or non-affiliated third parties, that exceed the 
commercial rates charged by official banks

•	 Expenses incurred by the contractor prior to and during contract 
negotiations, and any expense incurred prior to the effective date of the 
contract

•	 Bonuses paid by the contractor upon execution of the contract
•	 Discovery bonus paid by the contractor
•	 Annual surface rental rate paid to the State

4	 The EGTC provides the straight-line system of depreciation: all assets are depreciated 
in a uniform manner over a period representing the probable useful life of the assets in 
question.

5	 The EG investment regulations provide financial and fiscal advantages for companies 
that create jobs and offer professional training for nationals and for research and 
development (R&D).

6	 Net operating losses incurred during the previous year are deductible up to a 
maximum of five years.
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•	 Amounts in excess of 7.5% of the annual budget approved by the 
appropriate Branch Ministry during the initial exploration period, and in 
excess of 5% of the annual budget approved by the Ministry during the 
development and exploitation phase

•	 Any payments made to the Government as a result of failure to comply with 
minimal exploration work obligations as agreed upon in the contract

•	 Any sanctions imposed by the Government on the contractor as a result of 
environmental contamination (oil spills, etc.)

•	 Fines or sanctions that may be levied as a result of a violation of EG laws, 
regulations and other legal provisions

•	 Audit and inspection expenses incurred by the EG Government at the 
contractor’s headquarters, as a result of the absence of original documents 
in the contractor’s office in the republic

•	 Contractor’s expert’s expenses according to the contract

Determination of cost oil
Cost oil is the sum of all expenses borne by the holder in the framework of the 
PSC, determined in accordance with accounting methods. All costs related to 
petroleum operations are classified in accordance with their end use,7 and 
classification criteria are included in the approved annual work program and 
annual budget for the calendar year in which the expenditure is made.

Uplift available on recovered costs
With the exception of general and administration costs incurred in Equatorial 
Guinea directly assignable to the annual budget, an uplift is available on the 
general and administration expenditures incurred by the contractor outside 
national territory with respect to petroleum operations. The uplift should be 
determined using a sliding scale set out in the PSC, based on total petroleum 
operational costs incurred during the year and duly justified by the contractor 
and approved by the Ministry.

Annual surface rent
An annual surface rent is due when the PSC or service contract is signed. 
The surface rental is prorated from the effective date through to 31 December 
of such year and is paid within 30 days of the effective date.

Surface rentals are calculated based on the surface of the contract area and, 
where applicable, of a development and production area occupied by the 
contractor on the date of payment of such surface rentals.

Royalty regimes
Contractors are subject to the payment of a royalty on the value of the 
hydrocarbon produced (including the government share of the production), 
and this payment is due from the first day of production based on the total 
disposable production volume from a development and production area.

Unconventional oil and gas
No special terms apply to unconventional oil or unconventional gas.

C.	 Capital allowances

Tax depreciation rules
Depreciation will be estimated from the calendar year in which the asset is 
placed into service, with a full year’s depreciation allowed for the initial 
calendar year. Depreciation is determined using the straight-line method. The 
following rates are some of those applicable:

•	 Developed land — 5%
•	 Housing — 5%

7	 Exploration costs, development and production costs, operating or production costs, 
commercialization costs, and an allocation of general and administrative costs.
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•	 Temporary buildings — 20%
•	 Light vehicles — 25%
•	 Heavy vehicles — 33.33%
•	 Office furniture — 20%
•	 Naval and air material — 20%

EG law does not provide for any accelerated depreciation for the assets of a 
petroleum company.

D.	 Incentives

Carryforward losses
Net operating losses incurred during the previous year are deductible up to a 
maximum of five years. EG law does not provide that the profit from one 
project can be offset against the losses from another project held by the same 
tax entity. Accordingly, petroleum operations should be accounted for 
separately.

Research and development incentives
R&D incentives are determined according to each PSC.

E.	 Withholding taxes

Dividends
Dividends paid by an EG company to a nonresident are subject to a withholding 
tax (WHT) at the rate of 25%.

Dividends received by resident individuals are included in taxable income and 
subject to income tax at the progressive tax rates. In practice, some tax 
inspectors applied a 10% WHT on dividends earned by resident individuals. 
Resident companies also must include dividends received in taxable income.

Interest
Interest paid by an EG company to a nonresident is subject to WHT at the 
rate of 25%.8

WHT on resident and nonresident income
Gross income obtained in Equatorial Guinea for any kind of commercial or 
industrial activity, services, manpower supply or analogous services is subject 
to WHT at the rate of 6.25% when the economic activities are performed and 
invoiced by a resident, while the rate is fixed at 10% for nonresidents.

Amounts paid for mobilization, demobilization and transportation services in 
Equatorial Guinea in the petroleum sector are subject to WHT at the rate of 5% 
for nonresident entities.

Branch remittance tax
There is no branch remittance tax in Equatorial Guinea.

F.	 Financing considerations
Interest on loans is tax-deductible only when the rate does not exceed the 
interest invoiced by the banks. The bank interest rate is currently at 2.45%9.

G.	 Transactions
The assignment, transfer or other disposition of the rights granted by a 
contract requires prior written authorization from the Ministry. Such 
assignment, transfer or other disposition is subject to the payment of a non-
recoverable, nondeductible fee and to other requirements that are established 
in the authorization granted by the Ministry.

8	 This rate may be changed at any time by the Bank of Central African States.
9	 This rate might change at any time by the Central bank.
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The transfer of the ownership of more than 50% of the shares in capital of any 
person making up a contractor, in which the transfer affects the ownership of 
the rights under the relevant contract, is deemed to be an assignment of 
contractual rights under a contract. All profits resulting from any assignment, 
transfer or other disposition of rights under a contract — regardless of the 
beneficiary, type or location of the transaction — are subject to taxes in 
accordance with the laws of Equatorial Guinea.

Capital gains will be included in the taxable profit calculation for CIT purposes, 
in accordance with the provisions of EG tax law.

The registration fees to be paid depend on the kind of asset — for example:

•	 Shares — 2%
•	 Transferable bonds — 2%

These registration fees are paid by the assignee.

H.	 Indirect taxes

Import duties
Provisions of customs duties are identical for most EG production sharing 
agreements (PSAs). They usually provide that the person designated as a 
contractor under a PSA, as well as its subcontractors, are allowed to import into 
Equatorial Guinea without restrictions and without payment of duties on goods, 
materials, machinery, equipment and consumer goods that are necessary for 
carrying out qualifying operations under a PSA, so long as the importation is in 
its own name or in the name of its subcontractors under regulations of 
temporary admission (AT) or temporary imports (IT), either normal or special, 
and on condition that these goods are to be used exclusively for qualifying 
operations and will be re-exported at the end of their use.

Export duties
The materials and equipment directly related to petroleum operations and 
imported under the IT regime may be exported from Equatorial Guinea free of 
all export duties, provided that the ownership of such materials and equipment 
has not been transferred to the State.

Stamp duties and registration fees
Registration fees are based on a percentage of the foreign company’s share 
capital for a branch registration and of the share capital for a subsidiary 
registration. Registration costs pertaining to a subsidiary or to a branch are 
similar.

Provided that the share capital for a subsidiary or for the foreign company’s 
share capital does not exceed XAF10 million (which is the legal minimum share 
capital for any public limited company (PLC) under the Organisation pour 
l’Harmonisation en Afrique du Droit des Affaires (OHADA) regulations), 
registration costs may be estimated at XAF8 million.

Registrations have to be renewed every year at different administrations (mines, 
trade, promotion of small- and medium-sized businesses, and city council).

I.	 Other

Urban property tax
All owners, holders and equitable owners of assets will be required to pay this 
tax, including heirs, joint owners and other entities that, while lacking their own 
legal status, constitute an economic unit and are the owners of record of assets 
that are urban in nature.

The tax base for urban property tax, which will coincide with the net base, will 
be constituted by 40% of the sum of the value of the land and the construction. 
It will enter into effect for taxation purposes on the fiscal year immediately 
following its notification.
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The tax debt will be the result of calculating 1% of the tax base. This tax will be 
due for each complete six months and paid in the second quarter of the 
respective fiscal year.

Personal income tax
Employers are liable to personal income tax (as a payroll deduction) on behalf 
of their employees and must pay it back to the tax administration no later than 
15 days after the beginning of the month following that in which the deduction 
took place.

The taxable basis is the previous month’s gross salary. The rate of deduction is 
0% to 35% on a progressive scale. The deduction for professional expenses 
amounts to 20% of gross salary, after social contributions have been deducted, 
up to XAF1 million per year.

Employers are also liable to withhold (as a payroll deduction) the following 
individual contributions on behalf of their employees, and must pay them to the 
tax administration no later than 15 days after the beginning of the following 
month:

•	 Social security contribution — taxable basis is the previous month’s gross 
salary; rate of deduction is 21.5% for employers and 4.5% for employees

•	 Worker Protection Fund (WPF) — employers’ rate is 1%on a taxable basis of 
gross salary; employees’ rate is 0.5% on a taxable basis of net salary

Applicable domestic production requirements
All contractors are obliged to sell and transfer to the State, upon written 
request of the Ministry, any amounts of hydrocarbons from a contract area and 
any amounts of natural gas processed in Equatorial Guinea by a contractor or 
its associate that the State deems necessary in order to meet domestic 
consumption requirements.

Tax treaties
Equatorial Guinea has entered into the tax treaty of the Central African 
Economic and Monetary Community (CEMAC).10

10	 CEMAC, whose six member states are Cameroon, Chad, the Central African Republic, 
Equatorial Guinea, Gabon and Republic of the Congo.





222 Gabon

•	 Additional petroleum levies:
•	 Contribution to the Petroleum Support Fund:

•	 On exploration — US$200,000/year (included in cost oil)
•	 On production — US$0.05/barrel (not included in cost oil)

•	 Contribution to the fund of reconstruction of deposits:
•	 Around US$200,000/year (depending on the value of equipment 

removed or upgraded)
•	 For the restoration of site: maximum amount of 0.5%/year of the value 

of original equipment and facilities involved
•	 Contribution to training:

•	 On exploration: paid three times at US$50,000, US$100,000 and then 
US$100,000 per year

•	 On production: US$200,000/year
•	 Investment contributions:

•	 Contractors will be required to contribute 1% of their turnover to a fund 
for diversified investments and 2% of their turnover to the fund for the 
development of the hydrocarbons industry.

B.	 Fiscal regime

Corporate tax

Tax rate
For oil and gas net profits, the tax rate is 35%. Companies following the CEPP 
regime are exempted from corporate or any other tax, except for those taxes 
that are expressly stated in the CEPP.

Ring fencing
In principle, ring fencing is limited to activities in the exploitation zone. 
However, the contract can extend coverage to the whole area covered by 
the contract.

Production sharing contract
A production sharing contract (PSC) is an agreement between the State and a 
company. It is a type of service contract in which a company is viewed as a 
service provider, and the State is considered a master builder. All the operations 
are realized by the company in favor of the State, which is the owner of the 
resources and investment.

Treatment of exploration and development costs
Depreciation deductions applicable in the petroleum industry are calculated by 
the operator in accordance with the rate defined in the CEPP. In practice, this 
mostly concerns companies operating under a concession agreement that has 
this specified in the agreement. In such a case, rates depend on the time period 
for depreciation, which in turn depends on whether expenses are exploration 
expenses or development and exploitation expenses. The rates can be 
readjusted if the actual time period for utilization is shorter (particularly in the 
case of an accidental loss or if the material wears out more quickly than 
expected).

However, within the framework of a PSC, depreciation is subject to special 
treatment. It is excluded from cost oil and does not impact corporate income 
tax as this is paid in kind. In practice, development and exploitation costs are 
recovered first, and exploration costs are recovered afterwards.

Determination of cost oil and profit oil
Once production has started, it is divided into two parts: cost oil and profit oil. 
These are divided pursuant to the terms of the service contract between the 
service provider and the State.
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Cost oil
Cost oil is the part of oil production that serves to recover the exploration 
expenses, operating expenses and development expenses. Cost oil is calculated 
using an annual basis but can be recovered monthly. The calculation is based 
on net production (total production available of hydrocarbons, less royalty 
payments made).

Profit oil
Profit oil, or the remaining production volume, is the net production less the 
cost oil. The contractor and the State share the profit oil according to a rate 
specified in the contract. Depending on the contract, the rate in favor of the 
State can be two-thirds, three-quarters or four-fifths. The rate is progressive 
and depends on the volume of production. The law does not define the 
minimum share that must be allocated to the company or to the State.

Corporate tax
Companies must pay corporate tax in-kind. Corporate tax is not based on 
annual sales but on the level of production. The companies give the State a 
quantity of petrol that corresponds to the amount of tax owed (i.e., the quantity 
of petrol given is equivalent to the amount of corporate tax that companies 
would otherwise pay in cash). This amount is included in the profit oil as part of 
the State’s entitlement.

For accounting purposes, the amount of corporate tax is calculated according 
to a special method called a “grossing-up” method (which is not specified in the 
contract). The amount of corporate tax of the company is calculated as follows:

Amount of corporate tax =
(Profit oil × tax rate)

(1 – tax rate)
  
where the tax rate is expressed as a decimal number rather than a percentage.

In addition to their operating accounts, companies have to establish special 
petroleum cost accounts. The amount of corporate tax calculated should 
normally correspond to the amount calculated in the operating account. 
However, as the expenditures differ between the operating account and the 
petroleum cost account, there could be a discrepancy between these numbers.

Royalties
The CEPP generates a royalty that is calculated at the production stage. The 
rate of royalty depends on the daily average of the total production (for a 
limited zone and for one month only). This rate is proportional to the total 
production and is not progressive. The rate can be fixed or variable within a 
production bracket (as determined in the contract) and is generally between 6% 
and 12% of the total production.

The rate is determined according to the following formula:

Amount of royalty =
(Official sale price/transfer) ×
contractual royalty rate × 
gross production

  
Royalty regimes are not affected by the characterization of production as 
onshore or offshore.

Expenditure recovery
Non-recoverable expenses
The following expenditures are non-recoverable:

•	 Expenses that are not tax-deductible
•	 Bonuses
•	 Expenses related to the period before the effective date of the contract
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•	 Expenses related to operations carried out for commercialization purposes
•	 Taxes, duties and royalties that the tax legislation does not authorize 

as deductible expenses or for which recovery is excluded by a provision of 
the contract

Caps that apply to expenditure recovery
The contractor reports to the State the amount of expenses incurred during the 
exploration according to the terms of the contract. Those expenses are 
refunded by the State at a later time, but are limited by a “cost stop.” The 
amount of a cost stop is determined in the contract and is generally around 
60% to 70% of net production. If the costs incurred in a particular year are 
higher than this limit, they can be deducted in the next year.

Uplift available on recovered cost
Uplift is available on recovered costs, but overhead costs are limited to 3%.

Fiscal uncertainty clauses
Fiscal uncertainty clauses are generally included in the contract.

VAT treatment
During the exploration phase and until the quantity produced is sufficient for 
commercialization, the contractor is exempted from paying value-added tax 
(VAT), as are suppliers, subcontractors, service providers and affiliated 
companies.

However, during the production phase, contractors, suppliers, subcontractors, 
service providers and affiliated companies are required to pay VAT at the rate in 
force (normally 18%, or 10% to 5% for certain products4), but they can recover 
these payments later. For operations between companies on the UPEGA list,5 
the rate is 0%.

Resource rent tax
Gabon does not have a resource rent tax.

Annual surface rent
An annual surface rent is due in the calendar year following the grant of title to 
a parcel of land. This fee is based on the surface of the site:

•	 On exploration, the annual surface rent is US$3 to US$6/km² 
•	 On production, the annual surface rent is US$4 to US$8/hectare.

Unconventional oil and gas
No special terms apply for unconventional oil or unconventional gas.

C.	 Incentives

Accelerated depreciation
The tax depreciation rules are provided for in the applicable CEPP contract. 
Depreciation can be calculated using either the straight-line method or the 
declining-balance method. The declining-balance method is only possible for 
goods that are part of a list of specific goods made by a joint order of the 
Minister of Finance and the minister of the activity sector.

Only goods that are necessary to the production, transformation or 
development of petroleum, and those companies that participate in the 
industrial development of the country, can benefit from the use of the 
declining-balance method.

The Gabonese Tax Code allows accelerated depreciation for certain fixed 
assets.6 The list of fixed assets eligible for accelerated depreciation is made 

4	 That is, the customs rate.
5	 UPEGA is the Gabonese Petroleum Union.
6	 Under Article 11(V)(b) of the Gabonese Tax Code.
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available by the Minister of Finance and the Minister of Mines, but this list has 
not yet been released. All the fixed assets of the company that are eligible for 
accelerated depreciation are specified in the applicable CEPP contract.

In order to use the accelerated-depreciation method, a letter must be sent to 
the director of the tax office within three months of the acquisition of the fixed 
asset. The director must then consent within three months from the date of 
acknowledgment of receipt of the request. If no answer is received within those 
three months, the request is presumed to be accepted by the tax office.

Carryforward losses
Losses can be carried forward until the third fiscal year following the deficit 
period. The Finance Bill 2014 provides that losses would be carried forward 
until the fifth year following the deficit period. 

D.	 Withholding taxes
A 20% withholding tax (WHT) is levied on capital gains (e.g., dividends, 
attendance fees and bondholder fees) paid by a resident company to an 
individual.

A 20% WHT is levied on distributions (e.g., dividends, attendance fees and 
bondholder fees) paid by a resident company to another company. The rate is 
expected to increase to 20% through the Finance Bill 2014. The levied rate can 
be reduced if the recipient is resident in a tax treaty partner country.

A 10% WHT is levied on most other payments made to a nonresident or foreign 
company. This withholding tax applies to services, industrial property, royalties 
or interest. There is also a branch remittance tax of 15%, which can be reduced 
to 10% should the head office of the relevant company be resident in a tax 
treaty partner country.

E.	 Indirect taxes

Import duties
Exploration and production (E&P) companies are subject to the Customs Code 
of the Customs and Economic Union of Central Africa (UDEAC) and its 
regulations.

Products, materials and equipment exclusively related to the prospecting and 
researching of petroleum are exempt from customs duties. Contractors, 
subcontractors or others related to the contractors have to produce a final 
certificate of utilization. For customs administration, the exploration period 
ends when the production reaches 10,000 barrels per 24-hour period.

The same exemption exists for the personal belongings of the company’s 
foreign employees who are engaged in the prospecting, researching or 
exploitation of petroleum.

Products, materials and equipment related to the production, storage, 
treatment, transport, expedition and transformation of hydrocarbons are 
subject to a reduced rate of 5%. A contractor must request the Director General 
of Customs to grant permission for this reduced rate to be applicable. The 
reduced rate is not applicable after five years following the beginning of 
exploitation.

Products, materials and equipment that are exclusively related to the activity of 
a petroleum company and that are destined to be re-exported at the end of 
their utilization can be imported under the normal temporary regime, in which 
customs duties on imports for certain goods that are destined to be re-exported 
are suspended. Such materials must be necessary to the petroleum company’s 
activities and should not belong to the State.

For all other goods, normal customs rules are applicable.

Export duties
Materials and equipment that are destined to be re-exported at the end of their 
utilization will be exempt from customs duties.
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F.	 New Hydrocarbons Code
The main changes provided by the draft Hydrocarbons Code include the 
following topics:

•	 The duration for a branch that undertakes exploration can exceed four years 
before a branch should be converted into a local entity.

•	 The Gabon (national) Oil Company has the possibility of participating directly 
in the share capital of a contractor holding a PSC and contracts for 
exploration and the sharing of production, but such participation cannot 
exceed 15%.

•	 There must be a minimum 20% participation of the State in a PSC.
•	 Minimum cost recovery is 65%, up to a maximum of 75%, adjustable 

depending on profitability.
•	 The duration of exploration and exploitation phases is fixed.
•	 There is a strengthening of the obligation to contribute to the promotion of 

national employment (by submission of the realization of efforts in hiring 
nationals, including advertisement of vacancies in local newspapers and 
through firm recruitment).

•	 Priority is given to awarding a subcontract to companies incorporated in 
Gabon (with 80% national participation expected).

•	 A framework for the activity of gas flaring has been created.
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Right of taxation
Resident corporations, such as stock corporations (e.g., companies suffixed AG 
or GmbH) having their legal seat or effective place of management in Germany, 
are subject to taxation on all nonexempt worldwide business income. All income 
qualifies as business income.

In contrast, a nonresident corporation, whose corporate seat and place of 
management are located outside Germany, is subject to corporate income tax 
as well as to a solidarity surcharge and may be subject to trade tax (if a 
commercial business activity is carried out in Germany) only on income derived 
from German sources. Income from German sources includes, among others, 
business income from operations in the country through a branch, office or 
other permanent establishment.

German offshore activities
Germany’s rights to the taxation of income also extends to certain activities in 
Germany’s Exclusive Economic Zone (EEZ) in the North Sea and thus, in the 
German offshore area. The EEZ stretches seaward out to 200 nautical miles. 
Such activities particularly comprise the exploration or exploitation of the 
seabed and subsoil and their natural resources as well as the production of 
renewable energy.

Corporate profits taxes
Corporate income tax is imposed at a rate of 15% on taxable income, regardless 
of whether the income is distributed or retained.

A 5.5% solidarity surcharge is imposed on corporate income tax, resulting in an 
effective tax rate of 15.825%.

In addition, income from a commercial business activity in Germany is subject 
to trade tax. Trade tax is levied under federal regulations but at rates 
determined by the local authority where the business has a permanent 
establishment. These rates vary from approximately 7% up to 18.2%, whereas 
the average trade tax rate amounts to 14%.

The overall combined corporate profits tax rate amounts to approximately 
22.8% up to 34% (with an average of 29.8%).

Royalties
Royalties are imposed annually at individual state level and can vary between 
0% and 40% based on the market value of the produced oil or gas at the time of 
the production due to the federal mining law. The royalties can be deducted 
from the tax base for German corporate income tax and trade tax purposes.

Furthermore, the royalty-owning oil and gas company is also allowed to offset 
field handling charges against the royalty assessment base. These field 
handling costs include transport costs from well to treatment plant, preliminary 
treatments and the disposal of wastewater, but exemptions may apply.

Oil is mainly produced in Lower Saxony and Schleswig-Holstein, with a 
combined share of around 90% in 2016.

Gas is mainly produced in Lower Saxony, with a share of about 97% in 2016.

The royalty rates applicable in these states are outlined below:

State Oil Gas

Lower Saxony 18%* 30%*

Schleswig-Holstein 21%–40%** 40% or 18%***

*	 General royalty, which may be decreased to 0%/9% for oil and 7.5%/18% for 
gas, depending on the location of the oil or gas field and the method used 
for exploration of gas

**	 General royalty rate is 40%, which may be decreased to 21%, depending on 
the location of the oilfield as well as the amount of oil exploited (North Sea 
blocks A6/B4 and Heide-Mittelplate I)



229Germany

***	 General gas rate of 40%, which may be decreased to18%, depending on the 
location of the gas field (North Sea blocks A6/B4 and Heide-Mittelplate I)

Constitution of permanent establishments abroad during the 
exploration activities
According to Germany’s Ministry of Finance, the activities for searching and 
producing have to be split into three different phases:

•	 Phase 1, “Project acquisition”: The project pursuit and acquisition phase 
covers the geologic, economic and political assessment of the target country

•	 Phase 2, “Exploration”: The project acquisition phase is followed by a 
detailed geological and seismic analysis as well as exploration drillings. 
Where there are successful results, further investigations are made as to 
whether the resources are economically feasible to exploit the oil and gas 
deposits.

•	 Phase 3, “Development and production”: The third phase comprises the 
construction of the production sites and infrastructure as well as the 
production of oil and gas.

In general, activities during the exploration phase result in a permanent 
establishment if the exploration activity takes more than six months in total, 
either as a single exploration activity or as a series of simultaneous or 
consecutive exploration activities. However, activities in double tax treaty 
countries during the exploration phase may not give rise to a permanent 
establishment even if a fixed place of business is present (as they are deemed 
as preliminary or ancillary activities in terms of a double tax treaty), unless the 
exploration itself is a service rendered to third parties.

If exploration is not economically feasible, generally all related costs can be 
deducted from the German tax base since no permanent establishment is 
constituted abroad (exemptions may apply for certain expenses). Upon 
determination of economic feasibility, an intangible asset (oil or gas production/
extraction right) is developed and a permanent establishment is generally 
constituted abroad. As a consequence, all tangible and intangible assets 
relating to that foreign permanent establishment have to be attributed and are 
deemed to be transferred to it, generally leading to an exit taxation in Germany. 
In general, the value for the transferred assets equals its fair market value. 
According to the German ministry of finance, the fair market value of the 
intangible asset is deemed to correspond to the amount of costs incurred in 
Germany, irrespective of whether the costs were deducted or capitalized in 
the past.

Capital gains resulting from the transfer of intangible assets to a foreign 
permanent establishment located in a double tax treaty country are generally 
subject to taxation immediately. In a case where the foreign permanent 
establishment is located within the European Union (EU), however, the taxation 
of the capital gain can (upon application) be deferred and apportioned over a 
period of five years.

Unconventional oil and gas
No special terms apply for unconventional oil or unconventional gas.

C.	 Capital allowances

Depreciation
For tax purposes, “depreciating” assets include assets that have a limited useful 
life and that decline in value over time. The German Ministry of Finance has 
issued an overview containing industry-specific assets required for the 
exploration and production activities, as well as their assumed useful lifetime.

A taxpayer is generally entitled to choose either the straight-line or reducing-
balance method of depreciation, taking account of special considerations 
established in Germany’s Tax Code. It should be noted that the straight-line 
method of charging depreciation is generally used in relation to oil and gas 
extraction right (if time-wise limited) and buildings.
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Based on the aforementioned decrees of the German Ministry of Finance, 
expenditures for geological studies including preliminary exploration drillings 
and dry drill holes can generally be deducted from the tax base at the point in 
time when they are incurred. However, expenditures for deep wells have initially 
to be capitalized, leading to a separate tangible asset for each deep well. Such 
tangible assets are depreciated over an assumed lifetime of 8 or 15 years, 
depending on the period in which oil is produced or the kind of gas produced 
(8 years for acid gas and 15 years for natural gas).

Acquisition costs for exploration rights and seismic data have to be capitalized 
as intangible assets and amortized over the useful lifetime based on the 
straight-line approach.

In the case of a legal or contractual obligation to refill the drilled holes, the 
estimated abandonment costs have to be time-wise allocated over the useful 
lifetime of the hole — i.e., generally 8 or 15 years. The same applies to field 
clearance costs, where the period is assumed to be generally 20 years.

D.	 Incentives
No specific tax incentives are available for the oil and gas industry in Germany.

E.	 Withholding taxes

Dividends
Dividends paid by a resident corporation to both residents and nonresidents are 
subject to withholding tax. The domestic withholding tax amounts to 26.375% 
(i.e., 25% plus a solidarity surcharge of 5.5% thereon). For nonresidents, full or 
partial relief from withholding tax is generally available under an applicable 
double tax treaty, the EU Parent–Subsidiary Directive as well as under 
domestic law, but any such relief is also subject to strict German anti-treaty 
shopping rules.

Interest
Interest payments to nonresidents are generally not subject to withholding tax, 
unless for the following types of interest:

•	 Interest paid by financial institutions
•	 Interest from “over-the-counter business,” which refers to bank transactions 

carried out over the bank counter without the securities being on deposit at 
the bank

•	 Interest from certain types of profit-participating and convertible debt 
instruments

Nonresidents may apply for a refund of the withholding tax if a treaty or EU 
directive exemption applies.

Royalties
Royalties paid to nonresidents are subject to corporate income tax, which is 
imposed by withholding at a rate of 15% (15.83% including the 5.5% solidarity 
surcharge).

Nonresidents may apply for a refund of the withholding tax if a treaty or EU 
directive exemption applies.

Branch remittance tax
There is no branch remittance tax in Germany.

F.	 Financing considerations

Thin capitalization
Under the interest expense limitation rule, the deduction of interest expense 
exceeding interest income (net interest expense) is limited to 30% of taxable 
earnings before (net) interest, tax, depreciation and amortization (EBITDA). 
Tax-exempt income and partnership income are not considered in the 
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calculation of the taxable EBITDA. The limitation rule does not apply if one of 
the following exemption rules applies:

•	 Exemption threshold: annual net interest expense is less than €3 million.
•	 Group clause: the company is not a member of a consolidated group (a 

group of companies that can be consolidated under International Financial 
Reporting Standards (IFRS)). The group clause does not apply if both of the 
following circumstances exist:
•	 A shareholder who, directly or indirectly, holds more than 25% in the 

corporation or a related party of such shareholder grants a loan to the 
company.

•	 The interest exceeds 10% of the company’s net interest expense.
•	 Escape clause: the equity ratio of the German subgroup is at least as high as 

the equity ratio of the worldwide group (within a 2% margin). A “group” is 
defined as a group of entities that could be consolidated under IFRS, 
regardless of whether a consolidation has been actually carried out. The 
equity ratio is calculated on the basis of the IFRS/US generally accepted 
accounting principles (GAAP)/EU local country GAAP consolidated balance 
sheet of the ultimate parent. The same accounting standard is applied to a 
German group but subject to several complex technical adjustments, such as 
a deduction for unconsolidated subsidiaries. The access to the escape clause 
is limited in the case of certain loans from nonconsolidated shareholders 
(the “related-party debt exception”).

Unused EBITDA can be carried forward over a five-year period. Nondeductible 
interest expense can be carried forward indefinitely but is subject to German 
change-in-ownership rules.

G.	 Transactions

Asset disposals
Oil and gas licenses (i.e., exploration rights) can generally be transferred by way 
of an assets deal, but the transfer might be subject to restrictions arising from 
German mining law. The disposal of assets is a taxable event, so gains and 
losses are generally taxable or deductible, respectively.

Farm-in and farmout
A decree issued by the German Ministry of Finance dated 14 September 1981 
deals with the tax consequences of the farm-in and farmout. The farmee (the 
party entering into a farm-in agreement) is deemed to have acquired an 
intangible asset. The acquisition cost corresponds to the amount the farmee 
has to pay or, alternatively, the amount the farmee is obliged to pay under the 
arrangement in the future. Upon economic feasibility, the farmee is allowed to 
depreciate the acquired intangible asset over its useful lifetime.

Selling shares in a company
Gains derived from a disposal of shares in a German corporation are generally 
tax-exempt at the level of resident corporate investors for corporate income tax 
and trade tax purposes. The “gain” is the difference between the purchase price 
and the book value of the sold shares. However, 5% of the capital gain is treated 
as a deemed nondeductible business expense subject to corporate income tax 
and solidarity surcharge thereon and to trade tax. Accordingly, any exemption 
is limited to 95% of the capital gain.

The disposal of shares in a German corporation by a nonresident should, in the 
absence of double tax treaty protection, generally qualify as a taxable event in 
Germany under German domestic law, but such disposal could also be 95% tax-
exempt at the level of corporate investors. However, no trade tax is generally 
levied in the case of a nonresident corporate shareholder that is only subject to 
limited taxation in Germany, unless the shares are attributed to a German 
permanent establishment. In contrast, if double tax treaty protection exists, 
there should be no taxable capital gain in Germany.
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H.	 Indirect taxes

VAT
Value-added tax (VAT) is applied at a standard rate of 19% for local supplies and 
0% for exported oil, oil products, gas and gas condensate. Taxation depends on 
the place of supply. However, there are specific rules concerning the place of 
supply, in which a distinction between the supply of goods and of services must 
be made. Gas, water, electricity and heat are considered as a supply of goods.

VAT is potentially chargeable on all supplies of goods and services made in 
Germany. The territory does not include Helgoland, Büsingen, free harbors and 
territorial waters. However, some supplies made in free harbors and territorial 
waters have to be treated as German domestic supplies.

As a general rule, German VAT applies to:

•	 The supply of goods or services made in or to Germany by a taxable person
•	 The acquisition of goods from another EU Member State (known as “intra-

community acquisition”) by a taxable person
•	 Reverse-charge services or goods received by a taxable person
•	 The importation of goods from outside the EU, regardless of the status of 

the importer.

A “taxable person” is anyone who independently carries out an economic 
activity. If goods are exported or sold to a VAT-registered entity in another EU 
Member State (known as “intra-community supply”), the supplies may qualify 
as free of VAT if they are supported by evidence that the goods have actually 
left Germany.

In Germany, nonresident businesses must also register for VAT in Germany if 
any of the following apply:

•	 Goods are located in Germany at the time of supply
•	 The business acquires goods into Germany from other EU countries
•	 The business imports goods from outside of the EU
•	 Distance sales exceed the annual threshold for services taxable in Germany
•	 If the reverse-charge mechanism is not applicable.

A nonresident company that is required to register for German VAT can register 
directly with the German tax authorities; there is no requirement to appoint a 
VAT or fiscal representative. The input VAT incurred by an entity that is VAT-
registered in Germany is normally recoverable on its periodic VAT returns.

As of 1 September 2013, Germany introduced a new domestic reverse-charge 
mechanism applicable for the domestic supply of gas to a company that itself 
renders supplies of gas (this is interpreted as being a reseller of gas) and for the 
domestic supply of electricity if the supplier and the customer are resellers of 
electricity. Furthermore, Germany implemented the reverse charge to certain 
supplies of gas and electricity through the natural gas system or electricity grid 
by non-established suppliers.

Natural gas and associated products imported into Germany (via a gas 
pipeline) from a field outside Germany are subject to formal customs import 
procedures — although from 1 January 2011 the importation of natural gas 
has been exempt from import VAT.

Import duties
As a Member State of the EU, Germany is also part of the customs union of the 
EU. The EU’s customs territory includes generally the national territory of all EU 
Member States, including the territorial waters. The territorial waters of 
Germany include 12 nautical miles into the North Sea and certain areas defined 
by geographic coordinates in the Baltic Sea. Hence, any offshore activities 
outside German territory are generally not relevant under EU customs law. 
Goods circulating within the EU are free of any customs duties and restrictions; 
only when goods are imported into Germany from outside of the EU are they 
potentially subject to customs duties.
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The rate of customs duties is based on the customs tariff classification 
(combined nomenclature) of the goods and might be lowered to 0% when the 
goods qualify for preferential treatment. Besides the preferential benefits, 
customs relief regimes may apply, resulting in reduced or zero rates of duty. 
Under the end-use relief, the goods have to be subject to a certain use under 
customs control. Other special customs regimes (e.g., customs bonded 
warehouse use or temporary use) may require a special authorization, which is 
usually limited to the owner and applied for by the importer because in most 
cases an EU-resident company is required.

Export duties
There are no export customs duties in Germany. However, export control 
restrictions might apply under certain conditions. In these cases, export 
licenses may become necessary, or the export itself is prohibited.

Excise duties
In contrast with customs regulations, excise tax regulations are country-
specific. However, excise tax regulations are largely harmonized within the EU. 
The territory of the German excise duty laws generally includes the national 
territory of Germany and its territorial waters. The territorial waters of 
Germany reach 12 nautical miles into the North Sea and also cover certain 
areas defined by geographic coordinates in the Baltic Sea. Hence, any offshore 
activities outside German territory are generally not relevant under German 
excise laws. The respective excise duty law has to be considered in all cases of 
importations into Germany, including intra-EU transactions. In Germany, excise 
duties might accrue for certain hydrocarbon products (generally energy tax).

An energy tax is generally incurred when the taxable product is imported into 
Germany or removed from an energy tax warehouse. The excise duty rate of 
hydrocarbon products is based on the customs tariff classification of the 
product and calculated on the basis of the volume (e.g., per 1,000 liters). The 
energy tax can be suspended under a special procedure for transportation or 
storage in an energy tax warehouse, which is subject to prior authorization. For 
certain products and uses, a tax exemption might apply.

Stamp duties
There are no stamp duties in Germany.

Registration fees
There are no registration fees in Germany.

I.	 Other

Transfer pricing
In Germany, extensive related-party transfer pricing regulations apply, which 
are substantially in line with the Organisation for Economic Co-operation and 
Development (OECD) reports. The German Ministry of Finance has issued a 
decree regarding permanent establishments. This decree also includes oil and 
gas industry-specific regulations.

Gas to liquids
There is no special tax regime for gas–to-liquids conversion.
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B.	 Fiscal regime

Corporate tax
Ghana’s petroleum fiscal regime is governed by the ITA4, RAA, E&PA and the 
PA. The commissioner-general of the Ghana Revenue Authority (GRA) 
administers the ITA, RAA and the taxation portions of the E&PA and of the PA.

The ITA, RAA and the taxation portions of the E&PA and of a PA are the main 
laws covering direct taxation of upstream petroleum activities. The ITA and 
RAA govern the downstream sector.

The applicable corporate income tax rate provided is 35%.

The corporate income tax rate is applied on the chargeable income derived by 
the petroleum contractor. The chargeable income is arrived at after deducting 
all expenditures “wholly, exclusively and necessarily” expended and specified 
expenditures, including prior-year losses of not more than five years, and 
permitted capital allowances for the year, from the gross income from 
petroleum operations. Expenditures of a capital nature, private outgoings and 
costs paid in respect of taxes are not deductible.

Ghana applies ring fencing. Profits from one petroleum agreement cannot be 
used to offset the losses of another petroleum agreement. Annual and 
quarterly tax returns must be filed by the contractor or the petroleum operator. 
Annual corporate tax returns must be filed within four months after the 
financial year-end of the contractor. In addition, within 30 days after the end of 
every quarterly period, the contractor must submit a quarterly tax return to the 
commissioner-general. The quarterly return must disclose an estimate of 
taxable income from petroleum operations for the quarter, an estimate of the 
tax due and a remittance in settlement of the tax due on that income. The 
commissioner-general has the power to grant a further 60-day extension for 
the contractor to file an annual return.

The commissioner-general may in writing request further information for the 
purposes of making an assessment on the contractor in respect of any 
quarterly or annual return, where the commissioner-general deems it 
necessary.

Taxation of gains on the disposal of capital assets
Consideration derived from the disposal of a depreciable asset of a contractor 
shall be included in determining the income of the contractor from petroleum 
operations. The company shall continue to claim capital allowance on the 
disposed asset that would still be in the pool of depreciable assets. In addition, 
gains made from the assignment or other disposal of an interest in a petroleum 
right shall be included in determining the income of the contractor from the 
petroleum operations. The gains will be subject to the corporate income tax 
rate applicable to the contractor (i.e., 35%). The assignment of interest in a 
petroleum agreement reduces the written-down value of the interest of the 
assignor and increases the written-down value of that of the assignee according 
to the proportion of the assignment. Capital losses are deducted in determining 
taxable income.

Functional currency
The primary and functional currency in Ghana is the Ghana cedi. All monetary 
transactions in Ghana, therefore, are expected to be conducted in the Ghana 
cedi. However, under specified conditions, the Ghana fiscal authorities permit 
companies that have strong reasons to report their business activities in 
another currency. The PA permits oil and gas companies to transact business in 
a currency of their choice. However, for tax purposes, the commissioner-
general must give approval for the oil and gas company to report in any 
currency other than the Ghana cedi.

4	 (2015) Act 896 as amended.
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Transfer pricing
Ghana’s tax laws include measures to ensure that cross-border trading does 
not unnecessarily erode local taxable profits of companies in their dealings 
with their parent or related entities. The commissioner-general has wide 
powers to disallow expenses or make adjustments if it is believed that an 
attempt is being made by the taxpayer, in dealing with the parent or any other 
related entity, to reduce the tax payable in Ghana. The commissioner-general 
has the power to determine the acceptability and taxability or otherwise of any 
pricing module that exists between related parties. The Technology Transfer 
Regulations (LI 1547) also attempt to ensure that the transfer of technology 
between an entity and its parent or other related persons is uniformly 
regulated in Ghana.

The GoG, with the assistance of the African Tax Administrators Forum, has 
enacted comprehensive transfer pricing regulations. The regulations 
entered into force in September 2012. The regulations apply to transactions 
between persons who are in a controlled relationship, among others, and 
require the maintenance of documentation and the filing of returns by resident 
associated persons using methods either prescribed or approved by the 
commissioner-general.

Management and technical services
The Ghana Investment Promotion Centre (GIPC) is the manager of all technical 
service transfer agreements that an entity incorporated or registered in Ghana 
can have with its parent, affiliate or other unrelated persons.

The Technology Transfer Regulations (LI 1547) regulate the types of 
technology that can be transferred for a fee in Ghana. The fee ranges between 
0% and 8% of the net sales, or 0% to 2% of profit before tax.

Dividends
Dividends paid to a shareholder of a contractor are subject to withholding tax 
at the rate of 8%. However, a PA may exempt contractors from the payment 
of dividend tax. This means that dividend income earned by investors in a 
company carrying on upstream petroleum operations in Ghana is subject to tax 
unless exempt by a PA.

Royalties
Petroleum royalties are administered and collected by the commissioner-
general and, like all taxes, are paid into the state’s consolidated fund. The 
royalty rate is not fixed. In the PAs signed so far, the rate ranges from 3% to 
12.5% of the gross production of crude oil and natural gas.

Royalty payments are based on the gross volume of petroleum produced and 
saved. The GoG and GNPC have the right to elect to choose oil and gas lift as 
payment for the royalty, or to receive a cash payment in lieu of petroleum lift.

Additional oil entitlement
The GoG and GNPC have the right to receive an additional oil entitlement 
(AOE), which is taken out of the contractor’s share of the petroleum. The GoG 
and GNPC also have the right to elect that the AOE receivable be settled in cash 
or petroleum lift.

The AOE calculation is very complex. Broadly, it is based on the after-tax, 
inflation-adjusted rate of return that the contractor has achieved with respect 
to the development and production area at that time. The contractor’s rate of 
return is calculated on the contractor’s net cash flow and is determined 
separately for each development and production area at the end of each 
quarter, in accordance with an agreed formula.

Unconventional oil and gas
No special terms apply to unconventional oil or unconventional gas.
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C.	 Capital allowances for petroleum capital expenditure
A petroleum capital expenditure is depreciated for tax purposes over a period 
of five years in equal installments.

A pre-operational petroleum capital expenditure incurred by a person carrying 
on petroleum operations is divided into five equal parts and claimed as a 
capital allowance in each of the first five years from the year of commencement 
(i.e., the year in which the contractor first produces oil under a program of 
continuous production for sale). Capital expenditure incurred after the year 
of commencement is also claimed equally over a five-year period. Capital 
allowances granted for a year must be deducted in determining the 
chargeable income of the person for the year.

D.	 Incentives

Exploration
Exploration costs incurred prior to commencement of drilling operations are 
capitalized, and a capital allowance is claimed equally in the first five years of 
commercial operations. Similarly, exploration costs incurred after 
commencement of drilling operations may be capitalized and a capital 
allowance claimed equally over a five-year period.

Tax losses
Tax losses incurred in any year of assessment can be deducted from the 
subsequent year’s profit. The loss can be carried forward for five years. Under 
no circumstances may the aggregate deduction in respect of any such loss 
exceed the amount of the loss.

As noted previously, ring fencing applies, and, accordingly, losses from 
operations in respect of a petroleum agreement cannot be used to offset profits 
from another petroleum agreement.

Research and development
Research and development expenses are not tax-deductible.

E.	 Withholding taxes

Branch remittance tax
The PAs do not tax branch profit remittances. The ITA, however, imposes a tax 
on branch profit remittances at 8%. But since the PA indicates that no tax, duty 
or other impost shall be imposed by the GoG or by any political subdivision on 
the contractor, its subcontractors or its affiliates with respect to the activities 
relating to petroleum operations and to the sale and export of petroleum (other 
than as provided for in the PA), branch remittances are not captured as taxable 
transactions. That is to say, branch profit tax is applicable unless exempted 
under a PA.

It should be noted that remittances relating to downstream activities are 
subject to a branch remittance tax of 8%.

Foreign resident and foreign contractor withholding taxes
Nonresident subcontractors to a PA are subject to a final withholding tax (WHT) 
of 15% on gross payments received from the contractor who is a party to the 
PA. Resident subcontractors are subject to a withholding tax at the rate of 
7.5%. This is not a final tax but a payment on account toward settling the 
corporate income tax liability of the resident subcontractor. However, a lower 
rate of say 5% shall be applicable where PAs provide for such rates. In this 
context, a “contractor” is generally defined as any person who is a party to a PA 
with the GoG and GNPC. A “subcontractor” is defined by the ITA as any person 
who enters into a contract with a contractor for the supply of work or services 
(including rental of plant and equipment) in Ghana for, or in connection with, 
the PA.
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Generally, no variation of, or exemption from, the 15%/7.5%/5% WHT payable is 
available in respect of payments to subcontractors. However, WHT in respect of 
services provided to the contractor by an affiliate is waived, as long as such 
services are charged at cost.

Although the commissioner-general cannot grant any exemptions from the 
payment of WHT, Ghana’s Parliament may grant an exemption.

Ghanaian registered or incorporated companies are required to file annual 
returns with the Ghana Revenue Authority. However, for a nonresident 
company, no returns need be filed. Under the ITA, however, a nonresident 
person who derives income in Ghana and whose income is not subject to a final 
withholding tax is required to file tax returns in Ghana.

F.	 Financing considerations
Ghana’s tax system has significant rules governing the tax impact that the 
degree of debt and equity mix could have on a company. These rules should be 
taken into account by petroleum companies in evaluating any planning options. 

Thin capitalization rules restrict the total debt and equity mix in a foreign-
controlled entity for tax purposes. The permitted debt-to-equity ratio for tax 
purposes is 3:1. Any excess interest payment or foreign-exchange loss incurred 
in respect of a fall in the value of the debt obligation over and above this ratio is 
not tax-deductible.

The rules apply to the following entities:

•	 Ghanaian entities that are foreign-controlled or foreign entities that operate 
locally registered entities in Ghana

•	 Ghanaian entities that are locally controlled by other Ghanaian parent 
entities

The thin capitalization rules govern the extent of debt on which an “exempt-
controlled entity” can obtain interest deductions on debts from the parent. An 
“exempt-controlled entity” is a company with 50% or more of its shares owned 
or controlled by the parent entity or a related entity. The deductibility of 
interest payments and foreign-exchange losses for tax purposes in any 
particular year is restricted to a debt–to-equity ratio of 3:1.

Financial institutions are excluded from the debt-to-equity rules.

Most investments are inbound, and, therefore, it is not common for Ghanaian 
entities to have controlling interests in other Ghanaian entities such that they 
could be caught by the thin capitalization rules. In the majority of instances, 
thin capitalization rules have been applied to Ghanaian resident companies with 
parents domiciled elsewhere. Such parent companies generally prefer not to tie 
down funds in equity. Instead, they prefer to have a mechanism to allow for 
quicker repatriation of funds invested in Ghana and, thus, tend to invest in debt 
rather than equity.

G.	 Transactions

Asset disposal
The disposal of an asset can have two effects, depending on whether it was sold 
before or after the year in which petroleum operations commenced.

If an asset is sold before the year in which petroleum operations commence, its 
sale has an impact on the quantity of capital allowances that may be claimed 
when operations commence. For the purposes of calculating the capital 
allowance for the year of commencement of commercial operations, the full 
proceeds of the sale are deducted from the accumulated petroleum capital 
expenditure incurred up to the year of commencement. The net expenditure, 
after deducting the proceeds of the sale, is treated as the petroleum capital 
expenditure at commencement and is subject to a capital allowance in equal 
installments over a period of five years.
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In the case of the disposal or the loss or destruction of a petroleum capital 
asset in any year after the year of commencement of operations by a person 
carrying on petroleum operations, the full proceeds of the sale or insurance 
monies, compensation or damages received by the person is added to the 
year’s gross income of the person arising from petroleum operations for the 
purpose of calculating the taxable income in the year in which it occurred.

Farm-in and farmout
Farm-in arrangements are a common practice within the petroleum extracting 
sector. A farmee entering into a farm-in arrangement is expected to be 
allocated the proportionate cost purchased in respect of the farm-in 
arrangement (i.e., the cost of the interest purchased). The farmee is entitled to 
a deduction for the cost it incurs over a period of five years from the date of 
commencement of commercial operations (see the previous section on capital 
allowances for more detail).

Where there is a farm-in/farmout agreement after the commencement of 
operations, the written-down value of the petroleum capital expenditure shall 
be apportioned between the farmer/farmee in proportion to their respective 
interests.

Selling shares in a company
Gains made on the sale of shares are subject to tax at the corporate income tax 
rate applicable to the person deriving the gain.

The written approval of the sector minister shall be required prior to the 
transfer to a third party of ownership, directly or indirectly, in a company, if the 
effect is to give the third party control of the company or enable the third party 
to take over the shares of another shareholder.

Where there is at least 5% change in underlying ownership of an entity, whether 
by way of direct or indirect transfer in an entity holding a petroleum right, it is 
deemed that the entity has:

•	 Disposed of a proportionate interest in its petroleum right and immediately 
re-acquired the interest equal to the amount received from the disposal

•	 Received for the disposal consideration equal to the higher of the 
consideration arising out of the change or the market value of the 
proportion of the right disposed

The implication is that gains derived from the transaction are subject to income 
tax in Ghana. Entities are required to notify the commissioner-general of such 
ownership changes within 30 days of the change.

H.	 Indirect taxes

Import duties
Goods imported for upstream petroleum operations are exempt from import 
duties. The sale of an exempt item by a contractor to another petroleum 
contractor remains exempt. However, the sale of an exempt item by a 
contractor to a non-petroleum contractor attracts duty if the item is ordinarily 
dutiable. The duty is assessed at the duty rate prevailing on the date the asset 
is transferred.

VAT
The value-added tax (VAT) regime came into effect in 1998. VAT applies in 
Ghana to all transactions conducted in Ghana, except for transactions that are 
exempt.

The VAT rate is 15%. There is a National Health Insurance Levy (NHIL) of 2.5%. 
The NHIL, like the VAT, is collected by the Ghana Revenue Authority. Combining 
the NHIL with the VAT effectively makes the VAT rate 17.5%.

The PA basically exempts upstream petroleum activities from VAT (both the 
15.0% VAT and the 2.5% NHIL). However, VAT applies to goods and services 
supplied to companies that undertake petroleum activities. To effect the 
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exemption, the Ghana Revenue Authority issues a VAT Relief Purchase Order 
(VRPO) to the petroleum company whose activities are VAT-exempt, so that it 
may “pay” for any VAT assessed on goods and services with the VRPO. This 
means that the petroleum entity is still charged VAT on supplies it receives, but 
it uses the VRPO instead of cash to pay the VAT element. Also, the petroleum 
entity does not charge VAT on its sales and transactions. However, the VRPO 
system is expected to be abolished and replaced with an effective refund 
mechanism. Under this system, the contractor shall be required to pay the tax 
and later apply for a refund of the taxes.

In general, exports of goods and services are zero-rated for VAT. This means 
that petroleum exports by a contractor attract VAT on exports at a zero rate.

Imports of equipment (machinery) and vessels are exempt from VAT. In 
addition, the sale of equipment (machinery, including items that constitute 
apparatus appliances and parts thereof) designed for use in the industry is 
exempt. The sale of crude oil and hydrocarbon products is also exempt.

An asset disposal is exempt from VAT if the asset is listed under the First 
Schedule of Ghana’s VAT Act. However, if the asset is ordinarily subject to 
VAT, a disposal of the asset to an entity that is not a petroleum company is 
subject to VAT.

The VAT registration threshold is currently GHS200,000 (around US$45,455). 
Every person who earns or reasonably expects to earn revenue in excess of the 
threshold in a year, or a proportionate amount thereof in a quarter or in a 
month, is required to register for VAT.

Export duties
No export duties apply to the export of upstream petroleum products. Ghana 
does not usually charge duty on the export of goods. This is probably because 
the Government wants to encourage exports.

Stamp duties
The PA exempts upstream petroleum companies from the payment of stamp 
duties.

Registration fees
A variety of registration fees are payable at the local government level and to 
other governmental agencies.

I.	 Other

Government interest in production
The Government’s approach is to take equity ownership of projects and to take 
the maximum equity limits agreeable to all parties involved.

In order to encourage prospecting and the development of oil and gas in Ghana, 
pioneer oil and gas corporate entities received very generous fiscal incentives. 
The GoG has become less and less generous following the oil find in 2007.

In relation to all exploration and development, the GNPC is expected to take (at 
no cost) at least 15% initial interest in petroleum operations. The GNPC has an 
interest in all exploration and development operations.

The GNPC also has the option to acquire an additional interest in every 
commercial petroleum discovery. However, in order to acquire the additional 
interest, the GNPC must notify the contractor within a specified period of time 
after the contractor’s notice to the minister of the discovery. If the GNPC does 
not give the required notice, its interest shall remain as described above. If 
the GNPC decides to acquire the additional interest, it will be responsible for 
paying for its proportionate share in all future petroleum costs, including 
development and production costs approved by the joint management 
committee (JMC) (every PA signed by the GoG, GNPC and the petroleum 
contractor requires the establishment of a JMC to conduct and manage the 
petroleum operations).
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Domestic production requirements
The GoG has a prescribed royalty from all petroleum and gas production. 
Presently, the royalty ranges from 5% to 12.5% of petroleum production; for 
gas, the royalty is 3%. The GoG can elect to take a cash settlement for its 3% 
and 5%–12.5% royalties, or it may have it settled with the supply of gas and 
crude petroleum, respectively. In addition to the 5%–12.5% royalty take in oil 
and the 3% in gas, the GoG (acting by GNPC through its equity interest) is 
expected to take at least 15% (10% to 12.5% for existing PAs under the old law) 
initial participating interest in oil and a 10% interest in gas or in their cash 
equivalents. Any additional interest that the Government has in petroleum 
production is taken in oil and/or gas or their cash equivalents.

Crude oil for domestic consumption is therefore expected to be met through 
the royalty and the Government’s share in petroleum production. However, if 
domestic consumption exceeds the State’s share of oil and gas, the GoG is 
expected to inform the other partners about the additional local need in 
advance as prescribed, and the contractor is expected to oblige and meet local 
production requirements. The State must pay for any additional supply required 
at the ruling market price.

Local content and local participation
Entities engaged in petroleum activities in Ghana are required to provide for 
local content and local participation in the conduct of their operations. In this 
regard, contractors, subcontractors, licensees and allied entities in the 
petroleum sector are required to establish local offices in their operational 
areas. They are also required to submit to the Petroleum Commission (PC) for 
approval a local content plan detailing, among other things, the consideration 
to be given to services that are produced locally, the employment of qualified 
Ghanaian personnel and the training of Ghanaians on the job. Entities are also 
required to submit to the PC an annual local content performance report within 
45 days of the start of the year.

In addition, foreign companies that seek to provide services to the petroleum 
sector have to incorporate a joint venture company with an indigenous 
Ghanaian company. The indigenous Ghanaian company must hold at least 10% 
of the equity of the joint venture. Also, for an entity to qualify to enter into a PA 
or petroleum license, there must be at least a 5% interest held by an indigenous 
Ghanaian company other than the GNPC in the operations.

The Regulations were enacted on 20 November 2013 and came into force on 
20 February 2014.

Recent changes in the sector
•	 Petroleum contractors are required to incorporate a company in Ghana.
•	 Written approval of the minister should be sought by a contractor before 

direct or indirect transfer of shares to a third party.
•	 Offset of VAT credit against corporate tax outstanding is possible.
•	 Contractors are obliged to meet domestic supply requirements (pro rata but 

not to exceed total entitlement).
•	 Contractors and subcontractors in petroleum operations are required to 

consider Ghanaian companies and operators first in awarding contracts.
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Losses incurred prior to the commencement of commercial production are 
carried forward without any time restrictions. After the commencement of 
commercial production, the general income tax provisions apply in relation to 
the carryforward of losses (currently, tax losses can be carried-forward for five 
years under those provisions).

The calculation of taxable income is ring-fenced in relation to each exploration 
or exploitation area. Nonetheless, special consolidation rules apply stipulating 
that up to 50% of the expenses incurred for exploration operations in one 
contract area may be included in the expenses of another contract area where 
the production of hydrocarbons has commenced.

A depreciation rate is calculated as a percentage ranging between 40% and 70% 
of the annually produced and saved hydrocarbons and by-products. The rate is 
unified for exploration and development costs. Moreover, the exact rate is 
biddable.

Surface rental fees
Surface rental fees, which are tax-deductible, apply at the following annual rates:

•	 €50 per square kilometer of contract area during the first exploration stage
•	 €100 per square kilometer of contract area during the second exploration 

stage
•	 €200 per square kilometer of contract area during the third exploration 

stage and any further extensions
•	 €1,000 per square kilometer of the exploitation area annually during all 

phases of the exploitation stage.

The above rates of surface rental fees may be reduced.

Royalties
Royalties are based on the so-called “R-factor,” as set out in the table below. 
The R-factor is defined thus: 

R = cumulative gross inflows ÷ cumulative total outflows  

where calculation of the R-factor takes into consideration the consolidated 
results for the contract area. The exact royalty calculation procedure, involving 
deductible and nondeductible costs, should be set out in the lease agreement.

The R-factor sliding scale is predetermined, with the rates being biddable 
(although some minimum rates are also predetermined).

R-factor Royalty rate

�J���ª���(�&�- Negotiable

�(�&�-���4���J���ª���) Negotiable

�)���4���J���ª���)�&�- Negotiable

�)�&�-���4���J���ª���* Negotiable

R > 2 Negotiable

Royalty payments are tax-deductible.

Signature bonus
Signature bonus is biddable. No minimum bonus is determined in legislation or 
in the model lease agreement. The signature bonus is tax-deductible.

Production bonuses
Production bonuses are linked to daily production and are biddable. No 
minimum bonus is specified in Greek legislation or in the model lease 
agreement, nor are the number of production thresholds specified or limited.

Production bonuses are tax-deductible.
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Training contributions
Contractors are required to contribute annually to training and the improvement 
of professional skills among the local staff, in accordance with the provisions of 
the Hydrocarbons Law. Annual training contributions are biddable and should be 
set out clearly at the exploration stage, after a commercial discovery is made, 
and when a certain (biddable) level of average daily production has been 
reached.

The minimum contribution amount is set at €80,000 per year. A contribution is 
tax-deductible.

Unconventional oil and gas
No special terms apply to unconventional oil or unconventional gas.
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business, including constructing pipelines, providing supply services and 
transporting hydrocarbons by ship or pipeline, are in general subject to taxation 
in Greenland on the income from the time the activity is commenced in 
Greenland. If Greenland has entered into a double tax treaty with the country 
where the foreign person or company is a tax resident, the treaty may modify 
the Greenland tax liability.

Prospecting and exploration for mineral resources may be carried out by either 
a branch (considered a permanent establishment for tax purposes) or a 
company, whereas a license to exploit mineral resources can be granted only to 
public limited companies that are domiciled in Greenland, that exclusively carry 
out business under licenses granted pursuant to the Mineral Resources Act, and 
that are not taxed jointly with other companies. In addition, the company 
cannot be more thinly capitalized than the group to which it belongs; however, 
the company’s debt-to-equity ratio may go as far as 2:1.

Furthermore, the licensee must command adequate technical knowledge and 
financial resources to carry out the exploitation activities in question. If the 
exploration for mineral resources has been carried out by a branch, it may be 
necessary to convert the branch into a public limited company in connection 
with the transition from exploration to exploitation activities (subject to a 
license granted for such activities).

Such conversion is generally considered a taxable transaction, and any gains 
arising in connection with the transfer are subject to tax. However, provided 
certain conditions are fulfilled, it is possible to transfer all assets and liabilities 
related to a Greenland branch operation to a new Greenland public limited 
liability company on a tax-exempt basis. One of the conditions that must be 
fulfilled is that the public limited company — in all relations — must succeed to 
the rights and obligations of the branch as far as the Corporate Income Tax Act 
and the Greenland Home Rule Act on tax administration are concerned.

Carry
Under the Mineral Resources Act, the publicly owned company NUNAOIL A/S 
must be part of an oil/gas license. Oil and gas companies undertaking oil and 
gas operations in Greenland will enter into a carry contract with NUNAOIL A/S 
according to which NUNAOIL A/S will participate in the license with a specified 
share (determined on a license-by-license basis). The contractor will provide 
financing and bear all the risks of exploration. However, upon commencement 
of development and exploitation activities, NUNAOIL A/S will assume its 
own costs.

Royalties
Under the current regime, a special surplus royalty regime applies to all 
licenses. Special conditions may be found in the licenses.

Ring-fencing and losses
As a general principle, expenses and tax losses on transactions related to 
Greenland oil and gas exploration and exploitation activities may not be offset 
against non-oil and non-gas-related taxable income. For example, exploration 
costs are deductible against the oil- and gas-related income only to the extent 
that the costs de facto have been used in an oil and gas business. The ring-
fence principle does not follow from tax legislation but stems from the fact that 
a licensee may not carry out activities other than oil and gas activities.

Losses from a loss-making field may be offset against profits from a profitable 
field if all fields are held by the same legal entity.

No fiscal consolidation is possible between Greenlandic entities.

When a loss-making field is closed down, any tax loss carryforward from that 
field may be offset against a profitable field.

Shutdown provision
Upon the granting of a license for exploration for, and exploitation of, mineral 
resources, pursuant to the Mineral Resources Act, a plan must be drawn up 
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detailing the licensee’s obligations to remove installations, etc., upon 
termination of the activities and to clear out the areas concerned. Companies 
that have been granted an exploitation license pursuant to the Act may, in their 
statement of taxable income, deduct any amounts set aside to ensure that an 
approved shutdown plan can be implemented. The right to deduct such 
amounts presupposes that the terms relating to security, etc., stipulated in the 
license are fulfilled.

Tax consolidation
Joint taxation and other forms of tax consolidation are, in general, not allowed 
in Greenland. However, companies granted a license to explore for mineral 
resources in Greenland pursuant to the Mineral Resources Act are allowed to 
compute their taxable income on an aggregate basis if, for instance, they have 
more than one permanent establishment at the same time or carry on other 
activity that is subject to limited tax liability.

Functional currency
Taxpayers must calculate their taxable income in Danish krone (DKK).

Transfer pricing
Transactions between affiliated entities must be determined on an arm’s-length 
basis. In addition, Greenland companies and Greenland permanent 
establishments must report summary information about transactions with 
affiliated companies when filing their tax returns.
Greenland tax law requires entities to prepare and maintain written transfer 
pricing documentation for transactions that are not considered insignificant. 
The documentation does not routinely need to be filed with the tax authorities 
but, on request, it must be filed within 60 days.
A fine is set as a minimum penalty corresponding to twice the expenses (e.g., 
internal staff costs and fees to tax advisors) that have been saved by not having 
drawn up, or having partially omitted to draw up, transfer pricing 
documentation. In addition, if the income is increased because the arm’s-length 
criterion is not met, the minimum penalty can be increased by an amount 
corresponding to 10% of the increase.

Unconventional oil and gas
No special terms apply for unconventional oil or unconventional gas.

C.	 Capital allowances

Depreciation
An acquired license right may be amortized on a straight-line restricted basis 
over a 10-year period. Licenses with a remaining term shorter than 10 years at 
the time of acquisition are amortized at a rate resulting in equal annual 
amounts over the remaining term.

The main rule is that fixed assets (e.g., machinery or production equipment) 
may be depreciated according to the reducing-balance method by up to 30% a 
year. Included are fixed onshore plant, etc., fixed and mobile platforms and 
associated equipment and machinery, pipelines, pumps, storage tanks and 
other equipment, and any independent accommodation platforms.

To prevent speculative trading in companies with unutilized depreciation 
allowances, the Greenland tax rules state that where a company provides for 
depreciation at rates below 30%, the company’s depreciation balance is 
reduced to the amount to which the company’s assets could have been 
depreciated in the following cases:

•	 Thirty percent or more of the share capital is owned by other shareholders 
or owners at the end of the income year compared with the beginning of 
the income year.

•	 The distribution of shares or voting rights in the company changes 
significantly during the income year, as compared with the distribution in 
the previous income year.
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•	 The company’s activities change significantly during the income year, as 
compared with the activities in the previous income year.

•	 The company is a party to a merger, a demerger or a similar reconstruction.

A “significant change” in relation to the distribution of shares or voting rights is, 
as a general rule, defined as a change of 30% or more. In relation to the company’s 
activities, a “significant change” takes place if 30% or more of the company’s 
income or net profit in the income year in question stems from other activities as 
compared with the company’s income in the preceding income year.

Exploration costs
All costs related to oil and gas exploration in Greenland are allowed as a 
deduction for the purposes of the statement of taxable income.

D.	 Incentives

Tax losses
Tax losses may be carried forward indefinitely. However, there is a requirement 
that there is no significant change of ownership during an income year. The 
right to carryforward tax losses may be restricted in connection with a 
significant change in the company’s ownership structure or activities.

Losses are forfeited if the composition of the group of shareholders is 
“significantly changed.” A group of shareholders is deemed to have been 
“significantly changed” where more than one-third of the capital has changed 
hands. This is established by comparing the group of shareholders at the 
beginning of the income year showing a loss with the group of shareholders at 
the end of the income year in which the company wishes to deduct the loss.

Tax exemption
The Greenland tax authorities may exempt companies with a license to exploit 
mineral resources from taxation if this is stipulated in the license granted to the 
licensee.

E.	 Withholding taxes
Greenland companies paying dividends and royalties must withhold tax at 
source. Greenland distributing companies must withhold dividend tax at the 
rate fixed by the tax municipality of the company in question (currently 36% to 
44%). Dividend tax is a final tax that must be withheld only on declared 
dividends. Companies with a license to explore for and exploit hydrocarbons 
and minerals pay withholding tax on dividends at a rate of 36%.

Royalty tax at a rate of 30% must be withheld on royalty payments to foreign 
companies.

Dividend and royalty tax may be reduced or eliminated under an income tax 
convention if the receiving company is able to document that it is domiciled in a 
foreign state with which Greenland has concluded such a convention. However, 
as long as dividends are deductible in the CIT income statement for the 
distributing company, a reduction of the WHT rate is not achievable.

Under Greenland law, interest and capital gains are not subject to tax at source.

Branch remittance tax
Branch remittance tax is not applicable in Greenland.

Income tax withholding and reporting obligations
A foreign company that is engaged in oil and gas exploration or exploitation 
activities in Greenland is required to withhold income tax from salaries paid to 
nonresident employees working in Greenland. If Greenland has entered into a 
double tax treaty with the country where the foreign company is a tax resident, 
the treaty may modify the Greenland tax liability.

Withholding and the payment of taxes withheld are required monthly, 
and reports must be filed with the Greenland tax administration on an 
annual basis.
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F.	 Financing considerations

Interest expenses
Interest expenses and capital losses (e.g., due to foreign exchange) on debts 
incurred for financing oil and gas exploration and exploitation in Greenland are 
allowed as a deduction against the tax base. The interest or loss must be 
related to the Greenland oil and gas activity.

However, a branch of a foreign company cannot deduct interest on loans from 
its principal (the head office); there must be an “outside” lender (e.g., a sister 
company).

Capital losses are generally deductible according to the realization principle, but 
it is possible to opt for the mark-to-market principle on currency fluctuations.

Debt-to-equity limitation
Under the thin capitalization rules, interest paid and capital losses realized by a 
Greenland company or by a branch of a foreign group company are partly 
deductible, to the extent that the Greenland company’s debt-to-equity ratio 
exceeds 2:1 at the end of the debtor’s income year and the amount of 
controlled debt exceeds DKK5 million. Denied deductibility applies exclusively 
to interest expenses related to the part of the controlled debt that needs to be 
converted to equity in order to satisfy the debt-to-equity ratio of 2:1 (a 
minimum of 33.3% equity).

The thin capitalization rules also apply to third-party debt if the third party has 
received guarantees or similar assistance from a foreign group company.

Greenland tax law does not re-characterize or impose withholding tax on the 
disallowed interest.

G.	 Transactions

Asset disposals
The disposal of assets is a taxable event; gains and losses are generally 
taxable or deductible for tax purposes. Provided certain conditions are fulfilled, 
it may be possible to transfer assets and liabilities on a tax-exempt basis (see 
Section B above).

Transfers of license interests
All transfers of licenses (including farm-ins and farmouts) require approval from 
the Greenland Bureau of Minerals and Petroleum.

It is common in the Greenland oil and gas business for entities to enter into 
farm-in and farmout arrangements. However, the tax consequences of each 
farm-in or farmout must be considered on a case-by-case basis, depending on 
how the agreement is structured.

Provided certain conditions are fulfilled, it is possible to farmout (i.e., transfer 
part of a license to another company in return for the other company’s 
defrayment of part of the exploration costs, to be paid by the seller regarding 
their remaining interest) a license on a tax-exempt basis for the farmer. The 
company farming in can deduct its share of the exploration costs against its 
taxable income.

Intragroup transfers are not covered by the Greenland farm-out provisions, so it 
applies only to the transfer of license interest to independent third parties.

Selling shares in a company
Gains and losses arising from the disposal of shares are included in taxable 
income irrespective of the percentage interest and period of ownership.

H.	 Indirect taxes
In Greenland, there is no general value-added tax (VAT) system and hence no 
sales tax. Also, in general, there are no energy taxes or similar. However, for a 
number of specific products, such as motor vehicles, meat products, alcohol 
and cigarettes, there are import duties.
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I.	 Other

Business presence
Forms of business presence in Greenland typically include companies, foreign 
branches and joint ventures (incorporated and unincorporated). In addition to 
commercial considerations, it is important to consider the tax consequences of 
each form when setting up a business in Greenland.

Unincorporated joint ventures are commonly used by companies in the 
exploration and development of oil and gas projects.

Tax treaty protection
In general, oil and gas activities constitute a permanent establishment under 
most tax treaties; thus, treaty protection cannot generally be expected for a 
foreign company. For individual income tax liability, tax treaty provisions vary 
from country to country, and protection against Greenland taxation may be 
available in specific cases.

Tax returns and tax assessment
Foreign companies subject to limited tax liability and Greenland domestic 
limited liability companies must submit an annual tax return to the Greenland 
tax authorities. Tax returns must be prepared and filed with the Greenland tax 
authorities no later than 15 June in the income year following the income year 
it concerns, provided:

1.	 The tax return is submitted electronically through www.aka.gl;
2.	 Tax authorities have not carried out a discretionary tax assessment of 

taxable income last year

If any of the above conditions cannot be fulfilled, the deadline for submission is 
1 May in the income year following the income year it concerns.

Tax is due 10 months and 20 days after the end of the income year.
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Nonresident companies are deemed to derive income from a PE in Guinea if 
they derive income from, among other activities, the exploration and 
exploitation of natural resources, such as oil and gas.

In principle, all expenses incurred with respect to the conducting of petroleum 
operations are deductible. However, if expenses exceed normal arm’s-length 
charges and are incurred directly or indirectly for the benefit of shareholders or 
related companies, the excess is considered to be nondeductible.

Royalties
The contractor is obliged to pay royalty as a percentage of gross production. 
The royalty rates are not established in the Petroleum Code, but rather defined 
in oil contracts. Royalty of 10% is typical.

Cost recovery
In the Petroleum Code the share of total annual production to be allocated to 
the recovery of petroleum costs is set at a maximum of 60% for crude oil and 
65% for deposits of natural gas. Details for the recovery are left to be defined 
by the oil contract.

Unrecovered costs can be carried forward indefinitely within the duration of 
the contract.

Production profit sharing
The production remaining after royalties and cost recovery is treated as “profit 
oil,” to be further split between the Government and the contractor.

The production profit split mechanism is not stipulated in the legislation and 
should be provided for in the oil contract. Information about oil contracts 
concluded so far suggests that the production split is linked to daily production.

The oil contract can provide that the Government’s share of oil includes the 
contractor’s corporate income tax.

Ring fencing
Each oil contract or oil interest must be reflected in a separate profit-and-loss 
account for the computation of CIT. A company cannot consolidate different oil 
contracts for tax purposes.

Surface rentals
Surface rentals are payable and should be defined via the oil contract. For the 
calculation of the CIT, the rentals are not deductible and are not deemed a 
recoverable petroleum cost.

Bonuses
Signing bonuses can be provided by the oil contract. Bonuses are neither 
deductible expenses nor a cost-recoverable petroleum cost.

Annual contribution toward training and industry promotion
The oil companies are subject to an annual contribution for the training of 
Government personnel and the promotion of the oil sector. The contributions 
and conditions of recovery should be stipulated in the oil contracts. The 
contribution is considered as a deductible expense for the calculation of the CIT 
as well as a recoverable petroleum cost.

Unconventional oil and gas
No special terms apply for unconventional oil or unconventional gas.

Foreign subcontractors’ fiscal regime
The new Petroleum Code has implemented a simplified taxation system 
applicable for oil contract subcontractors with no PE in Guinea, in which the 
subcontractors have signed a services contract (relating specifically to oil and 
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gas operations) with the contractor or the contractor’s direct subcontractors 
for a maximum period of 12 months. Qualification for the simplified system 
requires subcontractors to obtain prior approval from the Guinean tax 
authorities.

The simplified regime provides that the eligible subcontractors are subject to a 
lump-sum tax payment at the rate of 10% of the respective turnover. The lump-
sum tax is withheld directly by the contractor at the time of payment of the 
invoice, and it is paid to the tax authorities not later than the 15th day of the 
month following the payment of the invoice.

In addition to benefitting from the simplified taxation system, eligible 
subcontractors may also benefit from the taxation regime and the exemptions 
usually granted to contractors as a result of the new Petroleum Code.

Incentives
An oil contractor and its foreign subcontractors with no PE in Guinea are each 
entitled to the following exemptions unless otherwise provided by the oil 
contract:

•	 Withholding tax on dividends and on interest on loans
•	 Business license tax
•	 Single land tax for buildings allocated to oil operations
•	 Registration and stamps fees

It should also be noted that the material, machinery, equipment, engines, 
vehicles, spare parts and consumables intended for use in oil activities can be 
imported either without duty paid or via a suspension regime if they are to be 
exported after being used in Guinea. The listed goods should be included in an 
application sent to the customs authority prior to the commencement of 
exploration.

VAT
Under the previous code, oil companies were exempt from the payment of any 
tax on turnover relating to oil operations. The new Petroleum Code extends 
value-added tax (VAT) liability to oil companies at the standard rate (currently 
18%).

Major transactions are taxed as follows:

•	 Exports of hydrocarbons are subject to VAT at the rate of 0%.
•	 Local purchases of goods and services are subject to VAT.
•	 Imports are subject to VAT, either at the standard rate or with temporary 

VAT suspension.
•	 Input VAT on local purchases and imports is refundable, with prior 

verification by the tax authorities, within 90 days following the application 
for a refund made in accordance with the regulations in force.
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An entity engaged in the business of exploring for, and the winning of, 
petroleum in its natural state from the underground reservoir in Guyana, on 
land or in a marine area, must do so under a prospecting and/or a production 
license (license) as well as the terms of any applicable PA.

Generally, there are no provisions that specify that businesses operating under 
a license must be consolidated for tax purposes. However, those conducted 
under a PA are ring-fenced, as separate PAs are ordinarily issued with respect 
to discovery blocks with specific tax provisions applicable thereto.

PAs may mandate that the Government of Guyana settles the contractor’s 
income tax liabilities out of the Government’s share of profit oil or profit gas.

Corporation tax
The CTA provides that corporation tax is payable each financial year on the 
profits or gains (or amounts deemed to be profits or gains) of any person 
accruing in or derived from Guyana or elsewhere, whether received in Guyana 
or not. Corporation tax is assessed on an annual basis, and the corporation tax 
return is due on or before 30 April of the year following the year of income. 
Taxes are due and payable quarterly (i.e., 15 March, 15 June, 15 September 
and 15 December each year) with the balance of tax payable at the time of 
filing the return.  Expenses that are wholly and exclusively incurred in the 
production of income are deductible in arriving at the chargeable income for 
corporation tax purposes, except where specific provisions govern the 
treatment of expenditures.  Restrictions or limitations apply to the deductibility 
of certain expenses. For instance, the deductibility of head office expenses paid 
to related-party nonresidents of Guyana is restricted to a maximum of 1% of 
sales or gross income of the entity. In arriving at the chargeable income for 
corporation tax purposes, in addition to expenses wholly and exclusively 
incurred in the production of income, accumulated tax losses and certain 
allowances are also available (see Sections D and C, respectively).

Royalties
Every exploration and production licensee and PA must pay a royalty at a rate 
stipulated in the license in respect of the petroleum obtained in the production 
area. The amount of the royalty is ordinarily stipulated in the relevant license 
and PA. Royalties are deductible when paid.

Unconventional oil and gas
No special terms apply to unconventional oil or unconventional gas.

C.	 Allowances
In arriving at the chargeable income for corporation tax purposes, a petroleum 
capital expenditure allowance may be claimed that allows a deduction at the 
rate of 20% of the petroleum capital expenditure on a straight-line basis. This 
allowance may be claimed from the first year of production.

Petroleum capital expenditure includes certain expenditures incurred in 
searching for and discovering petroleum and ascertaining and testing the 
extent and characteristics thereof, expenditures incurred in the acquisition of a 
petroleum license or a participating interest in a petroleum license, the 
provision of machinery or the acquisition of rights to use machinery in 
petroleum operations, and costs incurred in preparing a site for petroleum 
production, among other costs.

D.	 Set off of losses
Corporation tax losses that cannot be wholly offset against income for the 
same year may be carried forward and offset against income from succeeding 
years, without restriction. No loss carrybacks are allowed. Carried forward 
corporation tax losses can be carried forward only for corporation tax purposes. 
Note that there are no provisions for group relief.

Capital gains tax losses may be carried forward for 24 years.
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E.	 Capital gains
The taxation of capital gains is dealt with under the Capital Gains Tax Act, the 
ITA and the CTA. Corporation tax is applied on gains arising on the disposal of 
assets within 12 months of the date of disposal. Capital gains tax is payable at 
the rate of 20% on the net chargeable gain of a person accruing in Guyana or 
elsewhere, whether received in Guyana or not, and on the change of ownership 
of property, subject to certain exceptions. If an exemption from property tax is 
granted to an entity undertaking petroleum operations, there would be a 
concomitant exemption from capital gains tax.

F.	 Withholding taxes
Withholding tax (WHT) is levied at source on distributions and on payments 
made to nonresidents (if the person or company is not engaged in trade or 
business in Guyana).

The term “payment” is defined as a payment without any deductions 
whatsoever, other than a distribution, with respect to interest, discounts, 
annuities or other annual or periodic payments, rentals, royalties, management 
charges, or charges for the provision of personal services and technical and 
managerial skills, premiums (other than premiums paid to insurance companies 
and contributions to pension funds and schemes), commissions, fees and 
licenses, and any other such payments as may from time to time be prescribed.

In summary, WHT is levied if all of the following conditions are met:

•	 A payment, as defined in the ITA, is made.
•	 The payment is made to a nonresident of Guyana.
•	 The nonresident is not engaged in trade or business in Guyana.
•	 The payment is deemed to arise in Guyana.

The applicable rate of WHT with regard to payments is 20%. The applicable rate 
of WHT on distributions made is also 20%. However, if there is a double taxation 
agreement in force, the rate of WHT is the lower rate provided in the treaty, if 
applicable.

Advanced corporation tax
In the case of a non-resident company that is engaged in trade/business in 
Guyana, there is an advanced Withholding Tax of 10%, which is creditable 
against the Corporation Tax liability.  Further, the GRA has taken the position 
that an advanced Withholding Tax applies to gross amounts paid to resident 
companies in respect of the provision of goods and services at the rate of 2%, 
which is creditable against the Corporation Tax liability.

Branch operations
In addition to the taxes outlined above, an external company (i.e., branch of a 
nonresident company) that carries on a trade or business in Guyana is liable for 
WHT at the rate of 20% on the deemed distribution of profits to its head office.

Double tax relief
If it is established that WHT applies under domestic legislation, the provisions 
of an applicable double tax treaty may provide relief from the domestic 
provision. The Government of Guyana has successfully negotiated double tax 
arrangements that seek to provide, among other things, relief from double 
taxation.

The Government of Guyana has entered into tax treaties with Canada and the 
United Kingdom. In addition, a multilateral arrangement (the CARICOM Treaty) 
has also been entered into with the following members of CARICOM: Antigua 
and Barbuda, Barbados, Belize, Dominica, Grenada, Jamaica, St. Kitts and 
Nevis, St. Lucia, St. Vincent and the Grenadines, and Trinidad and Tobago.

Unilateral relief
A credit is available to residents for foreign taxes paid on foreign-sourced 
income.
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G.	 Financing considerations

Investment income
Interest received on bank deposits and certificates of deposit held at financial 
institutions in Guyana as well as interest on bonds and similar instruments are 
taxable.

Dividends received from nonresident companies paid from profits not derived 
from or accruing in Guyana are subject to tax. Dividends received by resident 
companies from other resident companies are tax-exempt.

Foreign-exchange controls
Guyana has a floating exchange rate regime. While exchange controls have 
been largely abolished, certain dealings in foreign currency continue to be 
regulated. For example, the permission of the Minister of Finance must be 
obtained in order for a person to lend or borrow foreign currency in Guyana. 
Further, permission must be obtained in order to operate a foreign currency 
account. However, profits may be repatriated without the approval of the Bank 
of Guyana. It should be noted that concessions may be available in relation to 
the applicability of exchange controls in the petroleum sector.

Debt-to-equity rules (thin capitalization)
In general, no thin capitalization rules apply in Guyana. However, if a local 
company pays or accrues interest on securities issued to a nonresident 
company and if the local company is a subsidiary of, or a fellow subsidiary in 
relation to, the nonresident company, the interest is treated as a distribution 
and may not be claimed as a deduction against the profits of the local company.

H.	 Indirect taxes

Value-added tax (VAT)
VAT is applicable on the entry of goods imported into Guyana, on the 
importation of services into Guyana under the reverse charge mechanism and 
on the taxable supply of goods or services by a registered person in Guyana.

The tax rate is 14%,5 except in the case of an entry or a supply that is zero-
rated. It should be noted that concessions may be available in respect of the 
applicability of VAT in the petroleum sector.

Companies and other businesses are required to register for VAT if their 
turnover exceeds GYD15,000,0006 for a 12-month period. A company that is 
registered for VAT may recover any input VAT incurred in relation to the 
making of its taxable supplies.

Property tax
Property tax is payable in Guyana on the net property of a company in excess of 
GYD10,000,000. The tax is payable on the amount by which the aggregate 
value of all movable and immovable property of a person exceeds the 
aggregate value of all debts owed. However, a company registered or carrying 
on business in Guyana with net property valuing GYD500,000 or more must file 
a property tax return and pay property tax accordingly. Property tax returns 
must be filed and tax paid on 30 April of the year of assessment.

5	 Effective 1 February 2017.
6	 Effective 1 February 2017.
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The property tax rates are as follows:

Net property value
Rate of property tax applicable 

(%)

On the first GYD10m of net property Nil

For every dollar of the next GYD15m 
of net property

1/2%

For every dollar of the remainder of 
net property

3/4%

Note that an Order under the Petroleum (Exploration and Production) Act as well 
as the provisions of a PA may provide for an exemption from property tax that 
may otherwise be applicable to an entity undertaking petroleum operations.
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Conditions regarding the Romanian legal entity paying the dividends include 
that it:

•	 Should have one of the following legal forms: joint stock company, limited 
liability company, general partnership, limited partnership or partnership 
limited by shares

•	 Should be liable to pay CIT without the possibility of exemption or choice of 
tax treatment

Moreover, starting from 1 January 2016, the Romanian tax legislation provides 
that no dividend tax is due in the case of dividends that are distributed, but not 
paid by the end of the year, when the annual financial statements were 
approved, provided that on the last day of the calendar year/amended tax year 
the conditions for applying the exemption mentioned above are met.

Interest and royalties
Interest and royalties are generally subject to a 16% WHT rate.

However, based on the EU Interest and Royalty Directive implemented in 
Romanian tax legislation as of 1 January 2011, an interest or royalty payment 
is exempt from Romanian WHT if the recipient is a legal entity resident in 
another EU state (or a PE, situated in another EU state of a legal entity from an 
EU state) that holds at least 25% of the share capital of the Romanian interest 
or royalty payer for an uninterrupted period of at least two years (ending on the 
date of the interest or royalty payment).

Technical services and nonresident contractors
According to the Romanian tax regulations, fees paid by a Romanian entity to 
a nonresident service provider are subject to WHT in Romania if such services 
are rendered in Romania (except for international transport and services 
ancillary to international transport) or abroad (in case of management and 
consultancy services). The WHT for these services is 16% under the domestic 
legislation.

Specific concern arises for service contracts (e.g., technical services contracts) 
whereby the nonresident transfers know-how or rights triggering royalty 
payments. In these cases, the provisions regarding the WHT treatment of 
royalties applies (at least to the part of the contract corresponding to the 
transfer of know-how or rights).

Attention should also be paid to the potential PE exposure that could arise, 
which is based on the specific characteristics of the activity carried out by the 
nonresident in Romania.

In this respect, Romanian legal entities, individuals and PEs of nonresidents in 
Romania should register with the competent tax authorities the service 
agreements concluded with nonresidents that perform services generating 
taxable revenues in Romania, or any other supporting documents attesting that 
the transaction was performed (e.g., worksheets, market research reports, 
feasibility studies). The agreements/supporting documents should be registered 
within 30 days from their conclusion. No registration requirement is imposed 
for those contracts concluded with nonresidents that imply performing 
economic activities outside Romania.

A withholding tax of 50% applies, among other things, for interest, royalties, 
commissions and income from the rendering of certain types of services in 
Romania or abroad if this income is paid in an account from a state with which 
Romania does not have in place a legal instrument for the exchange of 
information for those transactions qualified by the Romanian tax authorities as 
“artificial.”

Branch remittance tax
No branch remittance tax is imposed under Romanian legislation.
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The following list sets forth the names and symbols for the currencies  
of the countries discussed in this book.

Country Currency Symbol

Algeria Dinar DZD

Angola Kwanza AOA

Argentina Peso ARS

Australia Dollar A$

Azerbaijan Manat AZN 

Bahrain Bahraini dinar BHD

Benin CFA franc XOF

Brazil Real BRL

Cambodia Khmer riel KHR

Cameroon CFA franc XAF

Canada Dollar C$

Chad CFA franc XAF

Chile Peso CLP

China Yuan renminbi CNY

Colombia Peso COP

Côte d’Ivoire CFA franc XOF

Cuba Cuban Peso CUP

Cyprus Euro €

Democratic  
Republic of Congo

Franc CDF

Denmark Krone DKK

Ecuador US dollar US$

Egypt Egyptian pound EGP

Equatorial Guinea CFA franc GQE

Gabon CFA franc XAF

Germany Euro €

Ghana Cedi GHS

Greece Euro €

Greenland Danish krone DKK

Guyana Guyana dollar GUD

HRK Kuna kn

Iceland Krona ISK

India Rupee INR

Indonesia Rupiah IDR

Iran Iranian rial IRR

Iraq Iraqi dinars IQD

Foreign currency
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A
Abbas, Mustafa�����������������������������285
Aboobacar, Tehcine�����������������������416
Akanni-Allimi, Folabi���������������������456
Alonso, Iñigo���������������������������������606
Alvarez, Alfredo ���������������������������393
Amor Al-Esry, Ahmed�������������������473
Aoun, Mouad���������������������������������371

B
Barrios, Rodrigo���������������������������720
Barrueco, Yuri�������������������������������393
Belaich, Pablo��������������������������������� 21
Belyakova, Marina�������������������������559
Bjarnason, Thorkell�����������������������259
Borodin, Victor�����������������������������559
Bracht, Klaus���������������������������������227
Byers, Deborah�����������������������������702

C
Cambien, Jean-Marc���������������������544
Casas, Diego���������������������������������136
Cazar, Carlos���������������������������������198
Chang, Michael������������������������������� 29
Charles, Rachel������������������������������� 29
Chervinskaya, Olga�����������������������177
Chevrinais, Nicolas�������������� 215, 221
Choyakh, Faez�������������������������������653
Chugh, Alok�����������������������������������349
Chung, Gina�����������������������������������645
Coleman, Mark�����������������������������101
Craig, Ian����������������������������������������� 65

D
Dasso, Daniel����������������������������������� 21
De la Haba, Cristina�����������������������606
De la Torre, David�������������������������503
De la Vega, Beatriz�����������������������503
de Oliveira, Marcio Roberto ����������� 65
deSequeira, Jude�������������������������576
Diallo, Rouguiata���������������������������251
Dixon, Chad������������������������������������� 29
Domínguez V., Alicia���������������������117
Dosymbekov, Erlan�����������������������332
Ducker, Brent���������������������������������490

E
Eldessouky, Ahmed�����������������������349
Engelsted, Claus���������������������������186
Ettehadieh, Mehdi�������������������������283
Evangelopoulos, Nikos �����������������242
Exclamador, Allenierey Allan V. ���521

F
Faiz, Abdelmejid���������������������������412
Fano, Jose�������������������������������������393
Fernando, Saman�������������������������534
Flores, Osvaldo������������������������������� 21
Franco, Antonio Gil������������������������� 65

G
Galta, Eivind ���������������������������������467
Gargouri Jammouci, Maryam�������653
Gedeon, Romeo����������������������������366
Gonzalez, Enrique�������������������������393
González de Cossío, Jimena���������393
Gomes, Ricardo������������������������������� 65
Glasnovic, Marta���������������������������174
Glezakou, Aggeliki�������������������������242
Grovas, Enrique Perez�������������������393
Grover, Sanjay�������������������������������262

Index of oil and gas tax contacts

EY Global Oil and Gas Tax Leader
Derek Leith
EY
Blenheim House, 
Fountainhall Road, Aberdeen 
AB15 4DT, United Kingdom 

Tel	 +44-1224-653246  
Dleith@uk.ey.com
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Legal contacts

Name Email Office

Elizabeth Ceballos Ramos 
(Oil & Gas Sector 
Leader Law)

elizabeth.ceballos@mx.ey.com Mexico, 
Mexico City

Eirinikos Platis eirinikos.platis@gr.ey.com Greece, 
Athens

Ivan Khokhlov 
(responsible for EU)

ivan.khokhlov@ge.ey.com Georgia, 
Tbilisi

George Svanadze 
(responsible for EU)

george.svanadze@ge.ey.com Georgia, 
Tbilisi

Aziz Abdukarimov aziz.abdukarimov@kz.ey.com Kazakhstan, 
Almaty

Borys Lobovyk borys.lobovyk@kz.ey.com Kazakhstan, 
Almaty

Frank Zandee frank.zandee@hvglaw.nl The 
Netherlands, 
Rotterdam

Huub Pleijsier huub.pleijsier@hvglaw.nl The 
Netherlands, 
Rotterdam

Jan Meijerman jan.meijerman@hvglaw.nl The 
Netherlands, 
Rotterdam

Vasily Makovkin vasily.makovkin@ru.ey.com Russia, 
Moscow

Lydia-Desiree Kouadio 
(responsible for Africa) 

lydia-desiree.kouadio@ci.ey.com Cote d’Ivoire, 
Abidjan

Mathieu Calame 
(responsible for Africa)

mathieu.calame@cd.ey.com Democratic 
Republic 
of Congo, 
Kinshasa

Nicolas Chevrinais 
(responsible for Africa)

nicolas.chevrinais@ga.ey.com Gabon, 
Libreville

Christian Hampel christian.hampel@de.ey.com Germany, 
Berlin

Jane Wesenberg jane.wesenberg@no.ey.com Norway, 
Oslo

Marcus Nivinger marcus.nivinger@law.se.ey.com Sweden, 
Stockholm

Emmy Falck emmy.falck@law.se.ey.com Sweden, 
Stockholm

Robert Kovacik robert.kovacik@sk.ey.com Slovakia, 
Bratislava

Roderick Cameron rod.cameron@vn.ey.com Vietnam, Ho 
Chi Minh City
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